United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





APRIL TERM, 1934 


No. 6202 


WADE H. COOPER, Appellant, 

V. 


. » • 


WILLIAM H. WOODIN, Seceetaey of the Tbeasuey; 
• J. F. T. 0 ^‘CONNOR, Cqmptbollee op the Ctjkbency; 
F. G. AWALT, Deputy Gomptboller of the Cubeency, 

■ ET AL. - ’ ' ' 


BRIEF OF APPELLANT. 


W. Bissell Thomas, 

J. W. Staggers, 
Attorneys for Appellant, 


PBESS OF JUDD & DETWEILEK, INC., WASHINGTON, D. C 








INDEX. 


Subject Index. 

Urirf of ;ippellaiit. 

Statoniont of the ca^^e. 

Ar;:uinont .. 

The law. 


Page 

1 

1 

12 

21 


'I'able of Cases Cited. 

I’.ryan v. M<M*ro ot al.. IM IiMliana. at page H. 21 

Sf.ato V. Hoard of Puldic Works. oT Now Jersey Law. paj;e . 23 

SilsPy Mannfaotnrin;: Company v. 'Pown of Chi<‘o. 24 Federal, at 
pa^re S03. 23 


Stati tes Citkd. 

Se<-tion 2o7 of the r»ank Conservation .Vot. 0. 7. S. 12. 14. 15. 21 


Seel ion . 14 

So<‘t ion 205. 21 

Section 424 of the Kerenue Act of 102S. 24 


—4912-C 











l/iurt of taonls, jjislmt of 


APRIL TERM, 1934 


No. 6202 


WADE H. COOPER, Appellant, 


V, 


WILLIAM H. WOODIN, Secretary of the! Treasury; 
J. F. T. O’CONNOR, Comptroller of the iC urrency; 
P. G. A WALT, Deputy Comptroller of the] Currency, 
et al. ! 


BRIEF OF APPELLANT. 


Statement of the Case. 

Following the banking moratorium declared by the 
President in March, 1933, the United States Savi[ngs Bank, 
a West Virginia corporation, which for many years had 
conducted a general banking business at the corner of 
Fourteenth and U Streets, Northwest, in the Cityi, of Wash¬ 
ington, District of Columbia, was denied a license to re¬ 
sume business by the Comptroller of the Currency. The 
Bank was subject to examination by national b^nk exam- 
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iners as are national banks, and the last examination, in 
October, 1933, had disclosed surplus and profits of about 
$350,000 over and above all liabilities of the Bank. In 
granting and refusing licenses to reopen, following the 
moratorium, the Comptroller of the Currency was guided 
bv the last examination of each of the banks. Such banks 
as were licensed to reopen were not reexamined after the 
moratorium, and such banks as were denied a license were 
not so reexamined. The Comptroller acted in every in¬ 
stance on the figures showm by the last official examination 
of each of the banks. 

The a|)pellant, Wade H. Cooper, is President of the United 
States Savings Bank and the owner of fifty-six (56%) per 
cent of its capital stock, and is also a depositor in the Bank. 
Immediately following the moratorium, he began impor¬ 
tuning the office of the Comptroller of the Currency for a 
license to reo])en the Bank, and until about tlie latter part 
of Mav or earH’ in June, 1933, was never definitely told 
that a license would be denied, but was never successful in 
procuring one.* Some time in April, a scheme was evolved 
to turn over the best, most valuable, and most liquid of the 
assets of eight of the banks of the District of Columbia, 
which had been denied a license to reopen and were in the 
hands of conservators into a new national bank to be or¬ 
ganized for that purpose, to be known as the Hamilton 
National Bank. Pursuant to the plan of organization of 
the Hamilton Bank, all depositors in the banks whose 
assets were to be transferred to it, were urged to buy stock 
in the Hamilton’Bank up to ten per cent of the total amount 
of their frozen deposits in the various closed banks, and to 
agree that payment for their stock subscriptions should be 
deducted from the amounts due them as depositors. They 
were also asked to agree to transfer fort}" (40%) per cent 
of the amount of their deposits in the closed banks as a 
deposit in the new Hamilton Bank. The remaining fifty 
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(50%) per cent of deposits in the closed bank$, after forty 
(40%) per cent had been transferred to the deposit books 
of the Hamilton Bank, and ten (10%) per cent had been 
deducted to pay for stock in that Bank, was to be subject to 
liquidation of such of the assets as remained ijn the closed 
banks after the best of those assets had been! assigned to 
tlie Hamilton Bank. There was no certainty, giiarantee, or 
even assurance as to when or in what amount ai|y payments 
would ever be made to depositors on account jof the fifty 
(50%) per cent of their deposits not provide4 for in the 
Hamilton plan. A vigorous sales campaign wajs conducted 
througli wide-spread and astute propaganda, arid by means 
of liigh-pressure salesmen, in order to induce depositors to 
purchase stock in the Hamilton Bank on the terms above 

outlined. i 

! 

All of the banks, which were to be merged intojthe Hamil- 

I 

ton, were in the hands of conservators appointed by the 
Comptroller of the Currency following the bank mjoratorium, 
and in the case of the United States Savings Brink, and as 
an inducement to the Conservator to assist in including that 
Bank in the Hamilton merger, the salesman wab given an 
office in its banking room and was paid a salriry by the 
conservator during the selling campaign out of jthe assets 
of the United States Savings Bank. The conserjvator, one 
Wilbur H. Zepp, was also promised that he wouljd be made 
a director and one of the vice presidents of the'Hamilton 
Bank and would be given the position of manager of its 
branch to be located in the banking house of tpe United 

I 

States Savings Bank, all for the purpose of procuring his 
assistance in putting that Bank into the Hamiltop merger, 
over the objections of Colonel Cooper and others Connected 
with the Bank. During the time when the Hamiltcjn merger 
was under way, the office of the Comptroller of the jCurrency 
continued its dilatory tactics with respect to its atjtitude to¬ 
ward the United States Savings Bank, so far as it$ negotia- 
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tions with Colonel Cooper were concerned, but during all of 
this time it was going ahead vigorously in its determination 
to include the United States Savings Bank into the Hamil¬ 
ton merger. As a matter of fact, the assets of the United 
States Savings Bank were of such a high class as to their 
value and liquidity and its banking location was so ad¬ 
vantageous as a prospective branch of the Hamilton Bank, 
and the stock silbscriptions procured from depositors of 
the United States Savings Bank were so substantial, that 
its inclusion in the merger was of the greatest importance. 
Some time in June, one W. Irving Shuman, in cliarge of the 
Hamilton merger, on behalf of the office of the Comptroller 
of the Currency, definitely announced to representatives 
of the Press in Washington that Colonel Cooper would 
never be allowed to reopen the United States Savings Bank 
on any basis as an independent institution and that it was 
the intention of the Comptroller of the Currency to force 
that Bank into the Hamilton merger. 

As a result of the vigorous stock selling campaign con¬ 
ducted on behalf of the Hamilton Bank and by concealing 
from depositors in all the banks to be included in that 
merger the true condition of the security behind their de¬ 
posits, and by likewise concealing from them all details 
under which their funds were to be handled and bv con- 
vincing them that no part of their deposits would ever be 
made available to them unless thcv consented to the Hamil- 
ton merger, sufficient stock had been sold and consent had 
been obtained from sufficient of the depositors of the closed 
banks by about • the first of September, to warrant, in the 
opinion of the Comptroller of the Currency, the taking of 
final steps toward the completion of the Hamilton merger. 
On learning of this. Colonel Cooper instituted these 
proceedings. 

The bill of complaint filed September 2,1933, sought two 
distinct measures of relief. First, it prayed for an injunc- 
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tion restraining the assignment of the assets hf the United 
States Savings Bank to the Hamilton Bank ahd, second, it 
sought a mandatory injunction requiring the I Comptroller 
of the Currency to license the Savings Bank to i-eopen under 
the provisions of Section 207 of the Bank Conservation Act, 
on a basis whereby the depositors would havie immediate 
access to sixty-five (65%) per cent of their deposits and the 
remaining thirty-five (35%) per cent would b(i secured by 
all of the less liquid assets of the Savings Bank,! which could 
not be immediately turned into cash without substantial 
loss, but which, as the bill alleged, would amply guarantee 
final and full payment of the thirty-five (35%)|per cent of 
deferred deposits. 1 

A day or two prior to the filing of the bill oi[ complaint, 
Wilbur H. Zepp, Conservator of the United Sta|tes Savings 
Bank, had filed in the Supreme Court of the j District of 
Columbia his petition for the court’s approval!of the sale 
of some of the assets of the United States Savings Bank 
to the proposed Hamilton Bank, though the latter bank had 
not yet been incorporated. The proceedings in j connection 
with this petition were known as No. 40 Miscellaineous, and 
the petition itself, together with its exhibits, arej set out on 
pages 21 to 34 of the printed Transcript of tbe Record. 
Along with Colonel Cooper’s bill of complaint^ a rule to 
show cause was entered, returnable on Septembei| 5th, 1933, 
and the defendants having filed returns to th6 rule, the 
hearing on the bill of complaint and the petition of Zepp 
(No. 40 Miscellaneous) were consolidated, the cau^e was ad¬ 
vanced for final hearing, and on September 6,11933, the 
taking of testimony began. j 

During the hearing, and at the conclusion of the testi¬ 
mony of Wilbur H. Zepp, when the defendant, W. Irving 
Shuman, who had been in charge of the organization of the 
Hamilton Bank, had just been sworn as the next witness, 
Mr. Justice Jennings Bailey, presiding, asked counsel for 
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the plaintiff how much more evidence he intended to in¬ 
troduce. Counsel informed the Court that inasmuch as he 
had to rely for his proof upon the examination of the de¬ 
fendants themselves, he could give no estimate. Where¬ 
upon, the Court announced that he had heard enough evi- 

* 

dence and that he would be very slow to approve the appli¬ 
cation of Zepp for sale of the assets of the United States 
Savings Bank, where the uncontradicted evidence showed 
that Zepp, himself, who held the funds of that Bank in the 
capacity of a trustee for depositors, was to reap substantial 
personal benefits by tlie transfer. At this ])oint, in a con¬ 
ference at the Bench between the Court and counsel, 
counsel for the' Hamilton Bank, Mr. Roger J. White- 
ford, naively suggested that the matter be continued for 
several days in order to give the Comptroller of the Cur¬ 
rency an opportunity of removing Zepp as the Conservator 
of the Savings Bank, and appointing someone in his place 
who would then renew the application for the sale, without 
being under Zepp’s disability. Mr. Whiteford’s suggestion 
was not adopted by the Court and after several conferences 
between the Court and counsel, the petition for the sale of 
the Savings Bank’s assets was withdrawn and the sale 
abandoned. In addition, the Comptroller of the Currency 
agreed that Colonel Cooper, as President of the Savings 
Bank, was to be' given access to a list of its depositors in 
order that he might get in touch with them, for the pur- 
])Ose of proposing a plan of reopening the bank under an 
agreement between the depositors and stockholders, as pro¬ 
vided in Section 207 of the Bank Conservation Act. Up 
to this time. Colonel Cooper had been denied access to any 
of the books containing the names and addresses of the de¬ 
positors and had also been denied any information con¬ 
cerning the Bank after the appointment of a Conservator. 

Upon the abandonment of any attempt to sell the Sav¬ 
ings Bank’s assets to the Hamilton merger, coupled with 
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the agreement of the Comptroller of the Cuirrency to fur¬ 
nish the list of depositors to Colonel Cooper, the Court sus¬ 
pended further hearing with the proviso, liowever, that 
either of the parties might at any time ask resumption, 
should circumstances so require. On procurinjg a list of the 
depositors. Colonel Cooper, as President of! the Savings 
Bank, immediately formulated a plan for its Ireopening on 
a safe and conservative basis, under which t^e depositors 
would defer thirty-five (o5%) per cent of tl^eir deposits, 
having immediate access to sixty-five (65%) per cent 
thereof, and with commendable haste began pjrocuring sig¬ 
natures of the depositors to a consent to thi^ plan. The 
Comptroller of the Currency, ever since the i moratorium, 
had taken the position that no plan could even be sub¬ 
mitted to depositors by a bank until he had fii*st approved 
it. While not conceding the correctness of thi^ contention. 
Colonel Cooper and his counsel recognized tjhe practical 
force of procuring the consent of the Comptroller because 
it would avail nothing to procure the depositors’ consent 
if after that had been obtained the Comptroller refused to 
approve the plan they had consented to. For ithis reason, 
the proposed plan was submitted to the Com|ptroller for 
his approval simultaneously with its submissioli to the de¬ 
positors. The plan as proposed consisted of ap agreement 
by the depositors, which is set out on page 39 of j the printed 
Transcript, and an agreement by stockholders which is set 
out on pages 57 and 58 of the printed Transcript, all in ac¬ 
cordance with Section 207 of the Bank Conservation Act. 
While the plan was being considered by the ojffice of the 
Comptroller of the Currency, notwithstanding the limited 
time, some 1325 depositors having deposits aniounting to 
$765,000 had signed the depositors’ agreementi and there 
was no doubt in anyone’s mind that upon noticd of the ap¬ 
proval of the plan by the Comptroller, practicalljy one hun¬ 
dred per cent of the depositors would have wiljlingly and 


I 

I 
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joyfully entered into the agreement. This matter is men¬ 
tioned here because Section 207 of the Bank Conservation 
Act does not require the Comptroller to act until deposi¬ 
tors, holding at least seventy-five (75%) per cent of de¬ 
posits have consented to a proposed plan. Because of the 
inconsistent attitude of the Comptroller that no plan could 
be even submitted to depositors until he had first approved 
it, no point was made during the hearings below on the 
ground the plan for reopening had not been actually exe¬ 
cuted by the required number of depositors. It was con¬ 
ceded on all sides that the required number would consent 
if the plan were approved by the Comptroller of the Cur- 
rencv. 

The plan as originally outlined, after several amendments 
made at the suggestion of the Comptroller of the Cur¬ 
rency, which resulted in its final form, was rejected. Upon 
its rejection. Colonel Cooper forthwith filed a second sup¬ 
plemental bill (the first supplemental bill involved a tempo¬ 
rary injunction and is not a part of this appeal), in which 
he prayed that the hearing suspended on September 10, 
1933, be resumed and that a mandatory injunction issue, 
requiring the Comptroller of the Currency to approve his 
plan, and hearings were resumed on that issue on Novem¬ 
ber 9,1933. 

The facts adduced during this latter hearing, taken in 
connection with those alreadv before the Court as the result 
of the previous proceedings, showed that at the time of the 
moratorium the face value of the assets of the bank was 
about $2,600,000, its deposit liabilities about $1,800,000, and 
that it owed a little less than $500,000 of bills payable, mak¬ 
ing an excess of assets over all liabilities of something over 
$300,000. Since the moratorium, the bank has owned sub¬ 
stantially the same securities and any impairment would 
have been occasioned bv diminution in their value and not 
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by a change in the assets themselves. Mr. Lashmutt, 
for many years Vice-president and Cashier of t!he Savings 
Bank, testified that under the plan proposed |by Colonel 
Cooper, the 65 per cent of deposits to be made immediately 
available would be $1,150,000, with a capital strjicture over 
and above that amount of $150,000, which woild require 
$1,300,000 of prime liquid assets, and that the I Bank pos¬ 
sessed sufficient assets of that class to supply tliis require¬ 
ment. Mr. De Lashmutt also testified that thej thirty-five 
(35%) per cent of deposits to be deferred woTfild amount 
to about $600,000 and that the slower assets of the Bank 
to be trusteed as security for the payment of thlis $600,000 
would amount to $850,000; that it would take sope time to 
turn the slower assets into cash, but that evenjually they 
would liquidate for enough to pay the $600,000 pf trusteed 
deposits in full. Mr. De Lashmutt’s testimonjJ' as above 
outlined was nowhere successfully controverted although 
representatives of the Comptroller’s office, by a classifica¬ 
tion of assets under an entirely new rule made (j)n purpose 
to support the Comptroller’s contention, did se^k to show 
a different set-up. They did this by classifying ^sets into 
Liquid, Good, Slow, Doubtful, and Loss. Beforej the mora¬ 
torium no such classification had been in existence. Its 
preposterousness is disclosed by the testimony pf the wit¬ 
ness, Shuman, a representative of the Comptroller’s office, 
as contained at the bottom of page 165 of the prpted tran¬ 
script. There the bank statement showed that it jhad $744,- 
300.15 of real estate loans, of which, according to Shuman, 
$724,000 were unacceptable and only $18,899 wpe accep¬ 
table ; whereas, the witness, Taylor, who examinejl the bank 
as a regular bank examiner, had listed as Good $584,911.41 
of these same real estate loans, and $116,000 of them as 
Slow, and $30,000 as Doubtful, with none listed as Loss. 
That is under the new system of classification, ajdopted by 


I 
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the Comptroller for his own purposes, his representative in 
charge of organizing the Hamilton Bank allowed the Sav¬ 
ings Bank credit for only about $20,000 of the three quar¬ 
ters of a million dollars of the loans it had among its assets 
secured by real! estate; while Taylor, the bank examiner, 
and also a representative of the Comptroller’s office, held 
that nearly $600,000 of these loans were perfectly good and 
that none of them would be apt to result in a loss. The 
foregoing matter is mentioned at this place, in detail, be¬ 
cause it is typical of the attitude of the defendants through¬ 
out this whole proceeding. 

Nowhere in any of the pleadings of the defendants was it 
ever averred that the Savings Bank was insolvent. Even 
under the arbitrary and capricious valuation placed upon 
the assets of that Bank by the Comptroller’s office, the most 
that any of the defendants ever contended in their plead¬ 
ings was that the Bank’s capital was impaired. It is not 
intended by the iforegoing statement to mislead the Court 
on the question of evidence with reference to the solvency of 
the Bank. Some of the reports of the bank examiners who 
examined the bank after the moratorium and when the 
Comptroller was using every effort he could to force it into 
the Hamilton merger, did show an excess of liabilities over 
assets. They showed this in self-serving reports to their 
own superiors by such methods as allowing the bank only 
$20,000.00 of credit for three quarters of a million dollars 
of perfectly good secured loans. 

It was also established by the evidence that the Comp¬ 
troller, following the moratorium and after he had licensed 
such banks as he chose to license, adopted an entirely new 
policy with reference to those banks which he did not 
choose to license. Under that policy, he required that 
every closed bank to which he had denied a license to re¬ 
open in the first instance, must have all of its assets in such 
prime and liquid form that they could be immediately con- 
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verted into sufficient cash to meet all of its liabilities, plus 
its capital and its surplus—a practical impossibility. 

It was also disclosed that while banks, which the Comp¬ 
troller had permitted to reopen for business' were allowed 
to carry such of their bonds as were not in' default in in- 

I 

terest, at their book value, banks seeking a license to reopen 
were required to carry such bonds at theii^ then market 
value—probably the lowest value such bond^ ever sold at 
in the history of the United States, and a vdlue far below 
their intrinsic worth. | 

It is the contention of the plaintiff that thb Comptroller 
not only ignored, but disobeyed, the provision^ of the Bank 
Conservation Act in denying a license to the United States 
Savings Bank to resume business and that, in iacting on the 
matter, he did not fairly exercise the powers given him 
under the Bank Conservation Act, but acted aijbitrarily and 
without justification or reason, to the very j great detri¬ 
ment and loss, not only of this plaintiff, but lof all of the 
depositors of the United States Savings Bank.l The Comp¬ 
troller had not only been willing, but had goijie out of his 
way in an attempt to force the depositors o| the United 
States Savings Bank to accept forty (40%) pe^ cent of the 

I 

amount of their deposits as a deposit in the Hamilton Bank, 
along with ten (10%) per cent of the stock in tbiat then non¬ 
existent corporation, as the only immediate apd available 
benefit to accrue to them. As to the balance |of their de¬ 
posits, there was to be no security or guaran|:ee, and de¬ 
positors would only receive benefits when, as| and if the 
least choice assets of the bank had been turned into cash 
through a receiver. Yet, he was unwilling approve a 
contract between the depositors and the stockhdlders of the 
United States Savings Bank whereby the depositors would 
have immediate access to sixty-five (65%) per dent of their 
deposits, with ample security for final paynient of the 
balance. 


I 
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ARGUMENT 


The question presented on the present appeal is whether 
or not the Coini)trolIer of the Currency, was justified, under 
the law, in refusing to approve a plan for the reopening of 
the United States Savings Bank under Section 207 of the 
Bank Conservation Act. 


Being an equity proceeding this is a hearing de novo, on 
the record, and for that reason many matters not strictly 
pertinent to the bare legal issues involved are important. 
Reluctantly and with regret the appellant has contended— 
has been forced to contend—that the appellees who are of¬ 
ficials of the Treasurv Department have acted arbitrarilv 
and not in good faith, and the particular issues arising from 
that contention can onlv be determined bv a knowlede:e and 


understanding of the changing aspects of the situation from 
the date of the bank moratorium to the date of the filing in 
this Court of appellees’ opposition to a motion for a 
stay of proceedings in which reference is made to an 
indictment returned against appellant in January, 1934. 
As a matter of fact there have been three successive 
indictments. The first was abandoned by the prosecution. 
A demurrer to the second indictment was sustained, partly 
because all the acts it charired as criminal wore, as said bv 
the court, proper acts, and the third is now about to be at¬ 
tacked by a motion to quash and demurrer. Counsel who are 
familiar with the entire situation, on their responsibility as 
members of the bar, have no hesitancy in now assuring this 
Court that in their opinion this appellant is innocent of the 
commission of anv offense as charged in anv of the three sue- 
cessive indictments. Counsel cannot, of course, directly sub¬ 
stantiate an assertion that the indictments were improperly 
procured for the ulterior purposes of the appellees in this 
proceeding, and therefore would not be authorized in making 
such an assertion. But they can definitely state that the in- 
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dictment referred to in appellees’ memorandnp filed about 
February 14th in this Court was procured on| the sole tes¬ 
timony of the receiver of the Commercial National Bank and 
a government investigator who concededly had no personal 
knowledge of the transactions involved. The foijmer had been 
appointed by, and is under the control of the | Comptroller 
of the Currencv. That is the indictment which was aban- 
doned by the prosecution. After considerable experience 
with the methods in vogue in the office of the prissent Comp¬ 
troller a still, small voice keeps whispering to counsel that the 
indictment against appellant might have been j^rocured be¬ 
cause it would be found helpful to appellees injthe present 

1 

litigation. Considered in connection with the presumption 
that appellant is innocent and has committed no criminal 
acts, the inference that the indictments had nojt been pro¬ 
cured entirely for worthy purposes might well be strong 
enough to suggest itself to men less sinful and perverse than 
appellant’s counsel. This inference is not weakened by the 
filing of appellees’ memorandum in opposition t^ the grant¬ 
ing of a stav. Neither the motion for a stav noii the issues 
now before the Court are in any way affected byjthe indict¬ 
ment of the ap])ellant. The question is whether many thou¬ 
sands of depositors and the bank’s stockholders lean be ar¬ 
bitrarily prevent ed from arranging to pay the fornier a large 
proportion of their frozen deposits as contemplated by the 
Bank Conservation Act. j 

While all banks were still closed Congress, hasjtily called 
into a special session, immediately passed the Conserva¬ 
tion Act and the President forthwith approved I it. It is 
needless to enlarge upon the banking situation ^s it then 

existed. Had the moratorium not been declared no one 

1 

knows how dire the results might have become. Ifhe banks 
being closed, legislation for the protection, not only of the 
depositors, but of the banks and their stockholder^ as well. 


I 
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was a vital matter. The Bank Conservation Act was the 
result. Prior to its adoption the closing of a bank required 
its liquidation through receivership, and the main—almost 
the sole—purpose of the Conservation Act was to provide 
a means foi* re-habilitating and re-opening such banks, even 
those which were actually insolvent, as could be re-opened 
on any fair basis. The Act was not adopted in the sole 
interest of depositors. It contemplated protection to stock¬ 
holders, in their degree, just as it contemplated protection 
to creditors. Among its other provisions Section 207 pro¬ 
vided that when depositors holding seventy-five per cent 
of the deposits and stockholders holding two-thirds of the 
capital stock agreed upon a plan for the re-opening of the 
bank such plan 'should become effective when ‘‘the Comp¬ 
troller of the Currency shall he satisfied that the plan of 
reorganization is fair and e(|uitablo to all de]iositors, other 
creditors and sfocJxhaiders and is in the public interest, and 
shall have approved the plan subject to such conditions, re¬ 
strictions and limitations as he may prescribe.” 

Section 205 of the Act provides: 

“If the Comptroller of the Currency becomes satis¬ 
fied that it mav safelv be done and that it would be in 

• » 

the public interest, he may, in his discretion^ terminate 
the conservatorshi]), etc., etc.” 

Section 207 makes ])rovision for the re-opening of a bank 
by agreement between its depositors and stockholders, and 
nowhere contains the word discretion. It contemplates 
such an agreement as satisfies the Comptroller, but that is 
a very different thing from giving him unlimited discretion. 
A comparison of the two sections 205 and 207 shows very 
clearly the limitations Congress intended to impose upon 
the judgment of the Comptroller in those instances in which 
the required percentage of depositors and stockholders 
agreed upon a plan. Section 205 made provision for the 
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re-opening of any bank on the initiative of the Comptroller, 
irrespective of any action by others, and delegated to the 
latter full discretion in addition to requiring that he be 
satisfied as to certain conditions. Section 20*^, providing 
for the re-opening of a bank by agreement, dele^-ated to the 
Comptroller only such supervisory powers ov^r its terms 
and conditions as satisfied him that it was fair and just and 
in the public interest. The initiative was in the depositors 
and stockholders, and after they had acted, an^ only then, 
the duty was imposed upon the Comptroller of exercising 
a quasi-judicial function in passing on the agreement. Be¬ 
cause of the unusual conditions existing at thejtime of the 
adoption of the Act it was provided that the rej-opening of 
the bank must be in the public interest, as well jis on terms 
fair to all parties. Improvement in financial i conditions, 
restored public confidence and the dire need of! all deposi¬ 
tors have, since the Act was passed, made it so Evident that 
it is in the public interest to re-open any and al^ banks not 
total wrecks, that nothing further will be sai4 as to the 
public interest requirement. But it may be stajted, paren¬ 
thetically, tliat the re-opening of banks is not ini the Comp¬ 
troller’s personal interest. So long as they remain closed 
he and appointees selected by him continue in I control of 
their assets and their management. | 

The proposed plan for the re-opening of the United 
States Savings Bank provided for the immediate payment 
to depositors of sixty-five per cent of the amouht of their 
deposit: for their deferring claim to the remaining thirty- 

five per cent, and for the ample security of th^ ultimate 

1 

payment of the deferred percentage, including jin the se¬ 
curity an agreement by the stockholders to pay^ if neces¬ 
sary, a one-hundred per cent assessment on tHeir stock. 
This constituted the full measure of all the lialj)ility they 
could ever have been made subject to. Yet the Comptroller 
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refused to approve the plan because he said it did not 
satisfy him it was fair to the depositors. Assuming, but 
not conceding, that he was acting in good faith can his 
action be justified? Under all the evidence it is as firmly 
established as anv matter in the future can be that the 
bank was amply able, financially, to carry out the provi¬ 
sions of the plan. And the Comptroller himself had set a 
standard as to what the depositors of this particular bank 
should be paid when he attempted to force the sale of its 
choicest assets to the Hamilton Bank. 

Very shortly after the moratorium a scheme was concocted 
to sell to a new national bank, not yet in existence and 
wholly experimental, the choicest and most liquid assets of 
eight of the closed banks in the District of Columbia of 
which the United States Savings Bank was one. For no 
reason, conceivable at the time, the latter bank had been 
denied a license to re-open at the termination of the mora¬ 
torium, although its last previous examination by the 
Comptroller’s office had shown an unimpaired capital struc¬ 
ture in excess of $300,000. The reason actuating the Comp¬ 
troller in keeping the bank closed only became apparent as 
the Hamilton scheme developed. 

By that scheme it was proposed to classify the assets of 
the eight closed banks into Class A and Class B assets, in¬ 
cluding in the former all of the best and most liquid of the 
securities of thol^e banks. The Class A assets were then 
to be sold to the Hamilton Bank for a sum amounting to 
fifty per cent of'the deposits in each of the closed banks, 
to be credited on the books of the Hamilton Bank to the re¬ 
spective conservators. In the meantime the capital of the 
Hamilton Bank was being raised by inducing the depositors 
in the eight banks to subscribe for it to the amount of ten 
per cent of their total respective deposits in the closed 
banks. By wide-spread and persistent propaganda it was 
made to appear that the only way any of the depositors 
could get any money at all was by agreeing to accept fifty 
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per cent of their deposits through the Hamiltop Bank, and 
then further agreeing that twenty per cent of that fifty per 
cent, or ten per cent of their original deposits^ be further 
deducted to pay for stock in that bank. No jstockholder 
was given any voice in the organization or selection of offi¬ 
cers, and no stockholders meeting was ever held. Their 
sole function was to furnish the money for the Icapital and 
deposits of the new bank. Experienced persolis, who in¬ 
sisted on knowing, could get the information thatj depositors 
who did not subscribe for stock would be paid! their fifty 
per cent, but that fact was carefully guarded, and was not 
generally known. No information as to the condition of 
any of the banks was given depositors, nor werj? they told 
what proportion of their deposits each of the b'pnks could 
pay. In every instance it must have been morp than the 
depositor received, because the cash procured oij the Class 
A assets amounted to enough to cover his stock! subscrip¬ 
tion and his new deposit in the Hamilton Ban^, and the 
Class B assets must have had some cash valuej 

The contract under which the assets of the ejght banks 
were to be assigned and the Comptroller’s appi^oval of it 
are set out on pages 25 to 34 of the printed t|ranscript. 
It was provided that payment for the assets ^as to be 
made by crediting the conservators with the l-espective 
amounts due them on the Hamilton Bank’s bo^ks. The 
conservator would then give each depositor an | order on 
the Hamilton Bank to place to the depositor’s crpdit forty 

I 

per cent of the amount of his original deposit if he were 
a stock subscriber and fifty per cent if he were not. If 
the depositor refused to open an account in th'e Hamil¬ 
ton Bank he was not paid the money in cash. | In that 
event it was paid to the conservator on his demand. By 
a further provision the conservator was prohibited from 
making any payment to depositors for a perioti of six 
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months other than that above provided for through the 
opening of an account in the Hamilton Bank. 

It will be borne in mind that the Comptroller not only 
approved this contract, but had maintained for months a 
special department, in charge of one W. Irving Shuman, 
for the express purpose of consummating the Hamilton 
Bank scheme. An indication of the kind of men upon 
whom the millions of bank depositors throughout the 
United States were forced to rely for protection of their 
interests is shown by the form in which paragraph 5 of 
the contract (page 30 of the transcript) is drawn. That 
paragraph purported to reserve a right to the conserva¬ 
tor, presumably as a representative of the depositor’s in¬ 
terest. The right reserved to him was that of turning 
over to the Hamilton Bank all the cash he received from 
liquidation of the assets remaining in his hands, for which 
he was to get back an equal face value amount of the 
assets he had previously transferred to be selected by the 
Hamilton Bank. If the Hamilton Bank refused to accept 
the cash it was to be penalized by losing further right 
of substitution. The real purpose of this provision was 
predicated on the fact that the securities sold to the Ham¬ 
ilton Bank were valued at the lowest market price ever 
reached. It was known then that their selling value would 
i-apidly and substantially increase, and paragraph 5 pro¬ 
vided a means for enabling the Hamilton Bank to reap 
the benefit of the increase without any corresponding bene¬ 
fit to the depositors. 

The Comptroller of the Currency was charged with the 
duty of protecting the interests of the depositors of the 
United States Savings Bank. With his connivance and 
collusion the Conservator appointed by himself to take 
charge of the assets securing those deposits was bril^ed 
by promises of personal benefit to co-operate in a scheme 
to force those depositors to accept, in some instances forty. 
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in no instance more than fifty per cent of their deposits, 
with no guaranty or even assurance of any fijirther pay¬ 
ments. His plan was frustrated by the refusal of the 
court below to approve any such proceeding, then, when 
the depositors and stockholders had perfected a practi¬ 
cal and workable plan under which the former were to be 
paid immediately sixty-five per cent of their deposits and 
payment of the remainder was to be amply secijired under 
an agreement by which the stockholders assumled all lia¬ 
bility that could ever be enforced against them, he refused 

; I 

to approve it on the ground that it was unfair | to the de¬ 
positors. He had already committed himself as to what 

i 

would be fair to them, and a most cursory comparison of 
the plan he approved and did all he could to fojrce on the 
depositors with the plan agreed to by the latter and the 
bank’s stockholders makes comment unnecessaty. If he 
was satisfied that the Hamilton scheme was fair land equi¬ 
table to the depositors and stockholders, on whajt possible 
basis can he now say, honestly and in good faitli, that the 
proposed plan which he rejected fails to satisfy him? 

In none of the pleadings of any of the appelUes was it 
ever averred that the United States Savings Bank was in¬ 
solvent, nor was it ever seriouslv contended that it was not 
amply able to carry out the terms of the projposed re¬ 
organization plan. The letter from the Comp|;roller to 
counsel for the appellant, disapproving the plan] was not 
based on the insolvency of the bank nor upon its| inability 
to carry out the conditions of the proposed reorganization. 
That letter does use the following language: ! 

1 

‘‘The burden of restoring the bank to solvency, and 
also of recapitalizing it, is ])laced entirely iipon the 
de])ositors and ci*editors of the bank.”; | 

but in this connection, it must be remembered ithat the 
Comptroller was in the habit of speaking of all bapks as in- 
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solvent which, in his opinion and based on his own arbi¬ 
trary' computations and valuations, was not immediately 
able to pay all of its depositors in cash. In the case of the 
United States Saving's Bank for instance, the Com])troller 
threw out some $730,000 of perfectly good loans, secured 
by real estate, as unacceptable, and allowed credit for only 
about $20,000 of such loans. As soon as these matters were 
brought out of star chamber into the open, neither the 
Comptroller of the Currency nor anyone else ever seriously 
contended that the bank was insolvent or that it could not 
comply with the terms of the proposed reorganization. 

A study of so much of the examiner’s reports as are in¬ 
cluded in the Record and so much of the testimony as per¬ 
tains to the value of the assets of the bank, is material, 
chieflv because it shows the arbitrarv and unwarranted 
methods of the Comptroller in seeking to fortify the unjus¬ 
tifiable position he had assumed in denying his approval to 
the proposed plan. For instance, an examiner named 
Bishop, whose testimony is set out on pages 182 et seq, of 
tlio Transcri])t, testified in the first instance that the accept¬ 
able assets of the bank were $1,400,000 and then, when 
pressed, admitted that there had been an appreciation in 
the market value of bonds owned by the bank, adding $132,- 
000 to the former figure. His attempt to deceive the Court 
with reference to the actual value of the assets, which even 
the Comptroller had to admit were acceptable, is apparent 
from a recapitulation of his report dated Se])tember 16, 
1933, and inserted in tlie Transcript of the Record between 
pages 216 and 217, where the figures $132,782 have been 
added in ink. Without further comment on the arithmetic 
of the matter, counsel are quite convinced that it is unneces¬ 
sary to further burden this Court on the matter of the 
solvency of the bank and its complete financial ability to 
carry out the proposed reorganization plan. Had there 
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been any question on these points, there would ^ave been a 
finding of fact pertinent to the matter. I 

i 

! 

The Law. i 

i 

Section 207 of the Bank Conservation Act does not vest 
discretion in the Comptroller of the Currency, and it is 
submitted the Court below was mislead on this Ipoint, as is 
disclosed by paragraph 7 of the Findings of Fac^t set out on 
page 76 of the Transcript. The same error is apparent from 
the coni ext of the Conclusions of Law. ! 

Congress did not intend to vest in tlie Comptroller 
au. absolute discretion in [)assing on reok'ganization 
])Ians submitted under Section 207. Section j205, which 
autliorized the Com])troller of the CurrenC|V to i)ro- 
vide for the reopening of any bank, without prevjious action 
by its depositors or stockholders, did vest in hi|m full dis¬ 
cretion in addition to requiring that he be satisfied as to 
certain conditions. j 

Section 207 contemplated initial action by ^ required 
percentage of depositors and stockholders aiicj then im¬ 
posed the condition upon any agreement they ipight make 
that such agreement must satisfy the Compti^oller that 
it was fair and equitable, not only to deposit(j>rs but to 
stockholders as well, and was in the public intcijest. It is 
a settled principle of law that where a statute contemplates 
action or a situation conditioned that it satisfy ! an execu¬ 
tive official, it does not vest unrestricted discretion in that 
official. It imposes on him the quasi-judicial di|ity of de¬ 
termining whether or not the matter is satisfactory, but 
it does not authorize him to act unreasonablyj or arbi¬ 
trarily, or to refuse approval on insufficient grqund, sim- 
Y)ly because he says that he personally is not satisfied. 

The case most directly in point on this issue |s that of 
Bryan v. Moore et al., reported in 91 Indiana dt page 9. 
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In that case a statute of Indiana, providing for the drain¬ 
age of lands, contained the following language: 

“If the board of countv coniinissionors becomes sat- 
isfied that tlie work contemplated by the a])plicants is 
of public utility’’ 

they should tli^n proceed with the plan, and in the in¬ 
stance involved in the case, the Commissioners found that 
the contemplated work was not of public utility and re¬ 
fused to proceed. The Court, on page 11, holds as follows: 

“The first ])oint made by the ai)i)ellaiiCs counsel, 
in his brief in this cause, is, that the statutory pro¬ 
vision, whicli we have (inoted clothes the board of com¬ 
missioners of the county with a discretionary power 
in the determination of the question, as to whether the 
work contemplated by the applicants is or is not of 
jmblic utility. Counsel claims that the decision of 
this (piestion by the county board is final and conclu¬ 
sive, and that no appeal will lie therefrom to the Cir¬ 
cuit Court of the county. 

“The argument of counsel upon this ])oint, is based 
upon the use of the word ‘satisfied’ in the statute 
quoted.” 

“We quote from the brief of appellant’s counsel as 
follows:” 

“AVe presume the word ‘satisfied’ is to be taken in 
its usual signification ‘having their desire fully grati¬ 
fied—made content’: what mav gratifv one, mav not 
gratifv anotJier, and what mav content one mav not 
content another; and the subiect matter, about which 
file boar<l is fo become satisfied is one about which 
tlie board would be better judges than any other.” 

“W'e are not ‘satisfied’ by the argument of counsel, 
and, by the use of the word quoted, we mean to say 
that we are not convinced, by his argument, that he 
has placed the proper construction upon the language 
of the statute. The word ‘satisfied’ has other mean¬ 
ings than those quoted by counsel. What its meaning 
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may be, In any given sentence, will depend very much 
upon the connection in which it may be I used. The 
phrase, ^become satisfied’, as used in the statute above 
quoted, has a clear legal meaning, in regal’d to which, 
as it seems to us, there is little oi* no room for doubt. 
It means, as there used, that if the couhty board is 
convinced or if the board finds that thej work con¬ 
templated is of public utility, they shall appoint ap¬ 
praisers. The statute does not confer djscretionary 
power, but it imposed a .judicial duty upoif the county 
board to lieai- and determine the question of the public 
utility of the contemplated work.” i 

i 

In the above case, the Court granted relief! by requir- 

1 

ing the county board to ]jroceed as prayed. i 

To like effect, in principle, is the case of Statue v. Board 
of Piddle ITorA'.s, oT New Jersey Law, page oSO. That 
was a case involving a section of the charter (|)f the City 
of Trenton, under which contracts for street im||)rovements 
were required to be let to the lowest bidder ‘|‘who shall 
give satisfactory proof of ability to furnish thb requisite 
materials and to perform the work properly”. iThe Court 
in that case denied the relief sought, but held ‘[the deter¬ 
mination of who is the lowest bidder with thi^^ qualifica- 

i 

tion rests not in the exercising of an arbitraryj unlimited 
discretion of the board, but upon the exercise pi a bona 
fide .iudgment based upon facts tending reasonalily to sup¬ 
port such determination.” | 

See also Silshij Manufactnrlnr; Company Y, \Town of 
Chicoj 24 Federal, at page 893. ! 

There are numerous decisions to the effect that even 
where discretion is vested in an officer, it does Inot mean 
absolute or arbitrary power. It is uniformly heldjthat even 
the widest discretion which can be delegated to execu¬ 
tive officer must be exercised in a reasonable majiiner and 

i 

not wantonly or arbitrarily. It is also a settled Iprinciple 
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that even discretion, implying a much wider latitude than 
being satisfied y must be exercised in a manner to carry out 
the purport and intent of the act vesting it, and not in a 
way to defeat the purposes of the act. And where discre¬ 
tion is vested its exercise is always a quasi-judicial func¬ 
tion. 


While this appellant contends that the language of Sec¬ 
tion 207 vested no discretion, in the usual acceptance of 
that term, he also contends that even if being satisfied and 
discretion were svnonvmous he is entitled to relief in the 
present proceeding. 

One of the latest rulings on this point is a case decided 
by the United States Supreme Court during its current 
term, being a consolidation of a hearing on three writs of 
certiorari, one from the Court of Claims, one from the Cir¬ 
cuit Court of Appeals of the Second Circuit, and one from 
the Circuit Court of A])])eals of the Sixth Circuit, decided 
February 12, lfi34, and entitled “The United States, Peti¬ 
tioner, r. Jefferson Fleetric ^lanufactiiring Company; 
American Chain Company, Inc., Petitioner, v. Robert 0. 
Eaton, Collector, etc.; C. F. Koutzahn, Collector, etc.. 
Petitioner, i'. Willard Storage Battery Company.’’ It was 
an intricate cai^e involving a construction of Section 424 
of the Revenue Act of 1928, which provided among other 
things that the Commissioner could authoi-ize a refund 
when— 


“(2) It is established to the satisfaction of the Com¬ 
missioner that such amount w’as in excess of the 
amount properly payable upon the sale or lease of an 
article subject to tax, or that such amount was not col¬ 
lected, directly or indirectly, from the purchaser or 
lessee, or that such amount, although collected from the 
purchaser or lessee, was i*etiirned to him.” 

The United States Supreme Court granted writs of cer¬ 
tiorari because of the diversity of rulings by the three 
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I 

i 

i 

I 

i 

courts to which the certiorari were granted. I And in pass¬ 
ing on the provisions above quoted, the Court said: 

‘‘The clause in that subdivision sayipg the addi¬ 
tional element to which it relates is to bp established 
to the satisfaction of the commissionerf is much re¬ 
lied on; but we think it does not requirp a different 
conclusion. Only by inadmissible straininlg could it be 
held to invest the Commissioner with hbsolute au¬ 
thority or discretion in res])ect of such jrefunds. A 
more rational view is that it is largelv adilnonitive and 
means that the additional element is not lightly to be 
inferred but to be established by proofj which con¬ 
vinces in the sense of inducing belief. jSuch words 
often are so construed where applied to oine who, like 
the Commissioner, is charged Avith the dujty of ascer¬ 
taining a matter of fact as a basis for furtjier action.” 

The principle above announced is directly in point in the 
present case. I 

It is confidently submitted that it was the ^uty of the 
Comptroller of the Currency under the purpos(j and intent 
of the Conservation Act, to refrain from any c(|)urse of ac¬ 
tion which would pi’event or delay a speedy disiribution to 
depositors of so much of their deposits as cbuld safely 
be made forthwith available to them, always havjng in view 
his further duty to protect them as far as poj^sible as to 
any portion of their deposits Avhich the bank, jbecause of 
existing conditions, might not be able to pay iipmediately 
in cash. Unmindful of this duty, the Comptrojller of the 
Currency did all that he could to force an assignment of 
the assets securing the deposits to the Hamilton Bank, ir¬ 
respective of the rights of the depositors, and to itheir very 
great detriment. Upon being frustrated in thej latter at¬ 
tempt, the Comptroller arbitrarily, wantonly, arjd without 
valid reason, refused to approve the proposed pl|an for re¬ 
opening the bank, again to the detriment of thd interests 
3m 

I 

I 

I 
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of the depositors which he was, by law, charged with the 
duty of protecting. The Comptroller was not vested with 
unlimited discretion as to whether he would or would not 
approve the plan for reorganization, but it was'only neces¬ 
sary to show him that it was fair and equitable to the de¬ 
positors and the stockholders. If the Comptroller’s plan 
involving the Hamilton Bank was fair and equitable, then 
there can be no question of the fairness of the plan which 
he disapproved. He himself set the standard and he ought 
not now be heard to say that a far higher standard than 
the one set by himself does not meet his requirements and 
does not satisfy him. 

It is submitted that the decree of the court below should 
be reversed and that the relief prayed for in tlie appellant’s 
original and second supplemental bills should be granted. 

Respectfully submitted, 

W. Bissell Thomas, 

John W. St.\ggers, 
Attorneys for Appellant. 
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BRIEF OF APPELLEES 1 



PRELIMINARY STATEMENT AND THE 
ISSUE INVOLVED. i 

Appellant has not carried forward into liis | brief 

1 

from the record the assig-nments of error relied jupon 
by him. He has, however, on page 12 of his brief, 
stated that: | 

I 

“The question presented on the present appeal 
is whether or not the Com])troller of the jCur- 
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rency was justified, under the law, in refusing to 
approve a plan for the reopening of the United 
States Savings Bank under Section 207 of the 
Bank Conservation Act.’’ 


The lower court made findings of facts (K. p. 73), 
sustaining the action of the (Comptroller of the Cur¬ 
rency in rejecting ai)pellant’s ijlan of reorganization 
of the bank. A])])ellant has not ]Jointed out in his 
brief wherein said findings of fact are clearlv and man- 
ifestly wrong. In the absence of such showing, under 
well settled princi])les of law, the findings of the lower 
court are binding and the judgment below should be 
affirmed. 


The statement of the case contained in appellant’s 
brief is in manv instances inaccurate, and is almost 
totally lacking in page references to the transcript of 
record, and in addition it is. in the opinion of a})pel- 
lees, ])atently scandalous and scurrilous in many re¬ 
spects, as will be observed ])y the Court in a perusal of 
the same. Hence a])pellees find it necessary to re-state 
the facts in the case. 


B. 

STATEMENT OF THE CASE. 

The United States Savings Bank is a West Virginia 
corporation, and had its place of business and was 
engaged in banking o])erations in the District of Co¬ 
lumbia, prior to the Presidential Proclamation of 
March 6, lt>33, closing all banks. (Original Bill, R. p. 
3.) The bank was under the jurisdiction and sui)er- 
vision of the Comptroller of the Currency, by virtue 
of Sections 29S, and 299, Title 5, D. C. ("’ode of 1929. 

Prior to February 28, 1933, the bank had been sub- 


ject to heavy withdrawals by its depositors, aiid, being 
unable to meet such demands, it had gone | upon a 
restricted basis of deposit withdrawals on h]ebruary 
28,1933 (K. ])p. 115 and 136). At the time of its closing 
under the i^residential Proclamation of March| 6, 1933, 
it had cash on hand equal only to about 10 pet cent of 
its outstanding liabilities to depositors and qreditors 
and had pledged the major portion of its best iissets as 
security for approximately $500,000 of bbrrowed 
money. (R. p. 114.) Based upon the available infor¬ 
mation in his office, F. G. Await, then Actingj Comp¬ 
troller of the Currency, decided that it was not safe 
to license the bank to reopen and attempt to carry on 
an unrestricted business, and, consequently, in'jthe ex¬ 
ercise of the discretion which he considered vested in 
him by Section 203 of the Bank Conservation! Act of 
^larch 9, 1933 (U. S. Code, Title 12, Sec. 203 ),j he ap- 
])ointed a conservator for the bank on March l[7, 1933 
(R. pp. 113-122, 125, 126). A certified copyjof the 
order of ai)pointment will be found in the Recor^l, page 

81. j 

Appellant Cooper submitted various plans of reop¬ 
ening to the office of the Comi)troller of the Currency 
between the date of appointment of the conservator 
and to and including a plan submitted June bj, 1933, 
said plans involving substantially the same b^sis in 
princi})le as the plan of September 18, 1933, herein¬ 
after discussed. Said plans up to and includifig the 
one of June 5, 1933, were rejected by the Comptroller 
of the Currency (R. pp. 118, 119, 210, 211). It appear¬ 
ing that there seemed to be no prospect of reorganiza¬ 
tion or reo})oning of the Savings Bank, consideration 
was given by the Comptroller to affording somej relief 
to the depositors and creditors by the sale, on a ‘^dollar 


i 
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for dollar basis’’ of a i)orlion of the assets of the Sav¬ 
ings Bank to a new bank then in process of organiza¬ 
tion later known as the Hamilton Xational Bank, and 
on August 31, 1933, the Comptroller formally approved 
the sale of approximately $930,000 of the prime and 
liquid assets of the Savings Bank to said proposed 
bank. (K. p.‘‘25) As a result of this proposed sale 
the Conq)troll!er expected to make a first distribution 

to tho depositors and creditors of the Savings Bank of 

* 

50 per cent of their claims. By direction of the Comp¬ 
troller, a petition was filed in the Court below by the 
Conservator (under Sec. 5234 U. S. K. S., U. S. Code, 
Title 12, Sec. 192) for the ai)proval of the sale (R. p. 
26.) Thereupon appellant, who was president of 
the Savings Bank and the owner of 56 per cent of its 
stock, filed an injunction suit for the purposes, inter 
alia, of preventing the sale of said assets to the Hamil¬ 
ton Bank and of compelling the Comptroller to fur¬ 
nish appellant with a list of the depositors of the bank, 
and of enjoining defendants from interfering with ap¬ 
pellant entering into negotiations with the depositors 
of the bank for the purpose of formulating plans for the 
reorganization and reopening of the bank. Contrary 
to the statement contained in appellant’s brief, page 5, 
the original bill of complainants did not pray for a 
mandatory injunction requiring the Comptroller of the 
Currency to license the Savings Bank to reopen under 
the provisions of Section 207 of the Bank Conservation 
Act. Such relief was sought under the second supple¬ 
mental bill of complaint hereinafter discussed. 


It has been the long established policy of the Comp¬ 
troller not to furnish a list of the depositors of a bank, 
in connection! with its proposed reorganization, until 
a feasible plan has been approved by the Comptroller 
(R. p. 125). 
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After partial hearing, and continuance to ^rgue cer¬ 
tain legal points (involving the right of the Conserva¬ 
tor to make the sale in view of the fact thjat he ex¬ 
pected to be an officer in the new bank), the represen¬ 
tatives of the Hamilton Bank advised the Copiptroller 
that, as a result of the pending litigation, theji were not 
willing to proceed further with the purchase of the 
assets. Accordingly, the Comptroller of the purrency 
applied to the court below for leave to withdraw the 
l)etition for sale, and the Comptroller also indicated to 
the court that under the circumstances a list if the de¬ 
positors and also of the stockholders would be fur¬ 
nished to appellant. The court granted leave to with¬ 
draw the petition for sale, but continued the injunction 
suit subject to the call of either party (R. pp. [155-156). 

Under date of September 18, 1933, appellant sub¬ 
mitted a reorganization plan to the Comptrolljer of the 
Currency for consideration and approval u^der Sec¬ 
tion 207 of the Bank Conservation Act of ilarch 9, 
1933 (U. S. C. Title 12, Sec. 207), wherein it was pro- 
l)osed by ai)pellant that the depositors and Creditors 
waive and release tlie bank from payment of 35 per 
cent of their claims against the bank and thai certain 
unacceptable assets be removed from the bank and be 
trusteed for the benefit of the waiving depositors and 
creditors, and that a dividend or distributioli of the 
remaining 65 per cent be paid to the depositors and 
creditors upon the bank resuming operations under 
said plan. (R. pp. 38 and 162; also see sum)nary of 
plan in Opinion of Court below, R. p. 70) ! 

Tlie Comptroller of the Currency refused to ap¬ 
prove tills ])lan, for the reasons (inter alia) that the 
plan required no present contribution of funds from 
the stockholders, and placed the entire burden and 
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sacrifice of, reopening the bank upon the depositors 
and creditors in that it required the depositors and 
creditors not onlv to waive sufficient of their claims to 
restore the bank to solvency, but also to furnish, from 
their deposits, new capital for the bank. (See letter 
of Deputy Comptroller Lyons of September 23, 1933, 
E. p. 87) The Comptroller felt that it was a suf¬ 
ficient sacrifice for the dejiositors and creditors to 
waive the bank to solvency, and that if the bank was to 
be reorganized the new capital should be furnished by 
the stockholders and should not be taken out of the 
accounts of the depositors and creditors. The plan 
was, by reason of the above stated objectionable fea¬ 
tures, and for the other reasons stated in the aforesaid 
letter of rejection, contrary to the established policy 
of the Conqitroller concerning reorganization plans of 
closed banks. (E. pp. Ill, 118, 211, 212) Consequently 
in the exercise of the discretion and authority which he 
considered vested in him under the Bank Conserva¬ 
tion Act, and particularly under Section 207 of said 
Act, the Comptroller rejected the plan on the grounds 
that he was not satisfied that the same was fair and 
equitable to all the depositors and creditors, and that 
it was not in the public interest, for the reasons set 
forth in said letter of September 23rd. The Comp¬ 
troller also in said letter of rejection suggested a modi¬ 
fication of the plan which would be acceptable to him 
in principle, to the effect that the dejDositors and cred¬ 
itors waive only a sufficient amount to restore the bank 
to solvency, and tliat the stockholders contribute new 
capital at least to an amount equivalent to the esti¬ 
mated amount of the collectible assessment liability 
of the stockholders, and that the depositors and the 
general public be permitted to subscribe, to the extent 
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they desired, to the balance of the required hew cap¬ 
ital. The Comptroller also stated in said letter that 
he was open to further suggestions from the Appellant. 
Appellant rejected the modification proposed by the 
Comptroller and thereiqoon tiled his second supple¬ 
mental bill of conqdaint for the puiq^ose of ijequiring 
the Comptroller, by mandatory injunction, to iapprove 
the aforesaid rejected plan of Sex)tember 18,103-3. (R. 
1 ). 34). (A first supplemental bill was died and 
disposed of ])ut it is not material to the| present 
issues of the case.) Appellant, on the eve jof trial, 
filed an amendment to his second supplemental bill 
of complaint which, by agreement of the j parties, 
was treated as an amendment to the aforesaid plan of 
September 18th. This amendment provided for u'nse- 
cured promises of payments by the shareholdeij's of the 
par value of their stock at the end of five yedfs after 
the proposed reopening of the bank if the depositors 
and creditors had not been, by that time, repal^id from 
the trusteed assets and from the dividends of tljie bank, 
the amounts waived by them. (Contrary to tlie state- 

I 

ment on page 15 of appellant’s brief, there jwas no 
provision in his plan for an assessment oi^ stock¬ 
holders.) In other respects the proposed plan re¬ 
mained the same. The Comptroller consequently 
again rejected the plan for the reasons already set 
forth in his letter of September 23rd, and for tl|e addi¬ 
tional reasons set forth in the letter of Deputy! Comp¬ 
troller Lyons of November 8, 1933. (R. jp. 90) 

The case then proceeded to trial and the I Court 
below held: I 

(a) That the issues in the original bill wer4 moot. 

. i 

(R. pp. 156, 157 and paragraph 2 of Findings of Fact, 
R. p. 74); I 
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(b) That the Comptroller of the Currency had not 
been guilty of abuse of discretion in refusing to ap¬ 
prove appellant’s plan of reorganization (Opinion of 
Court, R. p.' 70; Findings of Fact and Conclusions of 
Law, R. pp. 76 and 79); 

(c) That the original bill and supplemental bills and 
amendment to the second supplemental bill stand dis¬ 
missed with costs. (R. pp. 94-95.) 

Appellant in several i)laces in his brief goes outside 
the transcript of record to refer to certain indictments 
returned against him in the Supreme Court of the Dis¬ 
trict of Columbia, and by veiled accusations, insinuates 
that the indictments were i')rocured by the Comptroller 
of the Currency for ulterior I’jurposes in connection 
with the pending litigation. (See, for example, state¬ 
ments pages 12 and 13.) Tlie (^ourt will of course take 
iudicial iiotice of the fact that indictments are han¬ 
dled entirely by the Department of Justice upon in¬ 
vestigation in due course made by the Attorney Gen¬ 
eral through Ills subordinates. The insinuations are 
scandalous and scurrilous and are called to the atten¬ 
tion of the Court for such action as the Court may 
deem proper, either by way of striking the brief from 
the record or otherwise as the Court may deem appro¬ 
priate. 

Appellant also, throughout his brief, makes various 
allegations or statements imputing to the Comptroller 
improper personal and official activity in the develop¬ 
ment of the plan to sell a portion of the assets of the 
Savings Bank to the proposed Hamilton Bank. Such 
statements are entirelv without foundation, are not 
supported by the record, and appellant did not see fit 
to insert any record references whereby such asser¬ 
tions may be considered justified. 


1 


] 

Appellant did not see tit, at the time of noting his 
appeal, to obtain a stay of execution or of projceedings. 
Appellant filed a petition in this Court to |obtain a 
stay and to prevent the functioning of the iBeceiver 
appointed after the appeal had been perfectjed. Ap¬ 
pellees filed a memorandum in opposition therjeto. The 
petition for stay was denied. In the memorandum of 
appellees in opposition to the stay, appellees bet forth 
the reasons for the appointment of a receiver for the 
Savings Bank. Reference is here made to said memo¬ 
randum to such extent as the Court may iconsider 
relevant and appropriate in view of the comments and 
statements in tJie brief of appellant concerning the 
action of the Comptroller of the Currency su|)sequent 

to the perfecting of the appeal of the case. I 

! 

0 . i 

I 

ARGUMENT. i 


PART I. 


The Rejection by the Comptroller of the Currency of 
Appellant’s Plan of Reorganization of September 
18,1933 (as Amended) Constituted an Exercise of 
the Discretion and Judgment Exclusively! Vested 
in Him Under the Bank Conservation Acjt. The 
Decisions Hold That Such Action is Not Subject to 
Review by the Courts. 

The Court below found that the action of thg Comp¬ 
troller was not arbitrary or in abuse of that discretion. 
Appellant has not shown, and the record dies not 
indicate, that the findings of the Court bel^w are 


clearlv and manifestlv wrong. 


On the contrary an 


examination of the record, if deemed necessarjr, fully 
supports the findings of the Court below and fully 


I 
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justifies the action taken by the Comptroller. Conse¬ 
quently the judgment below should be affirmed. 

(1) The Comptroller of the Curreneij ivas vested 
with discretionanj authority under the Bank Con¬ 
servation Act to reject the plan of reorgnaization. 

Section 207 of the Bank Conservation Act of March 
9, 1933 (U. S. Code, Title 12, Sec. 207), provides as 
follows: 


‘‘Sec. 207. In any reorganization of any na¬ 
tional banking association under a plan of a kind 
which, under existing law, requires the consent, as 
the case may be, (a) of depositors and other 
creditors or (b) of stockholders, or (c) of both de- 
l)ositors and other creditors and stockholders, 
such reorganization shall become effective only 
(1) when the Comptroller of the Currency shall 
be satisfied that the plan of reorganization is fair 
and equitable as to all depositors, other creditors 
and stockholders, and is in the public interest and 
shall have approved the plan subject to such con¬ 
ditions, iTstrictions and limitations as he may pre¬ 
scribe and (2) when, after reasonable notice of 
such reorganization, as the case may require, (A) 
depositors and other creditors of such bank repre¬ 
senting at least 75 per cent in amount of its total 
deposits and other liabilities as shown by the books 
of the national banking association or (B) stock¬ 
holders owning at least two-thirds of its outstand¬ 
ing capital stock as shown by the books of the na¬ 
tional banking association, shall have consented in 
writing to the plan of reorganization. 

“In ahv reorganization which shall have been 
approved and shall have become effective as pro¬ 
vided herein, all depositors and other creditors 
and stockholders of such national banking asso¬ 
ciation, whether or not they shall have consented 
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to such plan of reorganization^ shall he fully and 
in all respects subject to and bound by its provi¬ 
sions, and claims of all depositors and other credi¬ 
tors shall be treated as if they had consented to 
such plan of reorganization.’^ | 

1 

Section 207 above (pioted was amended byi the Act 
of May 20,1933, so as to render the reorganiza|;ion pro¬ 
visions of the Act applicable to state banks doing busi¬ 
ness in the District of Columbia, Section 207 iprior to 
such amendment having been restricted in tjerms to 

national banks. Said Act of May 20th provides: 

1 

I 

‘‘That section 207 of the Bank Conservation 
Act is amended by striking out ‘national panking 
associations’ wherever it appears therein!and in¬ 
serting in lieu thereof the word ‘bank’.” j(Public 
No. 19-73d Congress) j 

j 

It would seem to be entirely clear from the Ihngnage 
of Section 207 of the Bank Conservation Act thjat Con¬ 
gress intended to vest full discretion in the Comptroller 
of the Currency as to whether or not a propos^ plan 
of reorganization should be approved by hini. The 
language of the statute is that a i:)roposed plan sliall be¬ 
come effective only when (in addition to other rjequire- 
ments), the Comi)troller of the Currency “s|iall be 
satisfied that the plan of reorganization is fqir and 
equitable as to all depositors, other creditors and stock¬ 
holders, and is in the public interest,” and when the 
Comptroller shall have approved the plan “subtject to 
such conditions, restrictions, and limitations as l[e may 
prescribe”. It is difficult to conceive of language 
broader in scope. j 

The element of discretion and judgment in the 
Comptroller appears throughout the entire Banl^ Con- 

I 

! 

i 

j 

i 

i 

I 

i 

1 

I 

i 

1 

1 
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servatioii Act. Section 203 provides for the appoint¬ 
ment of a conservator whenever the Comptroller shall 
‘Meem it necessary,” etc. Section 205 provides that 
if the Comptroller ''becomes satisfied that it may be 
safely done and that it would be m the public interest^ 
he may, in his discretion, terminate the conservator- 
ship and permit such bank to resume the transaction 
of its business, subject to such terms, conditions, re¬ 
strictions, and limitations as he may prescribe/^ Ob¬ 
viously Section 205 must be read with special refer¬ 
ence to Section 207, inasmuch as any plan of reorgan¬ 
ization of a conservatorship bank under Section 207 
under its own charter must necessarilv result in the 
termination of the conservatorship. It will be noted 
that both sections provide that the Comptroller must 
be “satisfied” as to the action to be taken, and that 
both sections provide that he must be satisfied that the 
proposed action is “in the public interest”, and both 
sections provide that the Comptroller may impose 
such “conditions, restrictions and limitations as he 
may prescribe. ’ ^ 

Substantial help may be obtained by analog^' by con¬ 
sideration of similar lanyuaye of Congress in vesting 
in the Comi^troller tlie discretionary ])Ower of appoint¬ 
ment of a receiver for a national bank. In AVashing- 
ton National Bank of Tacoma v. Eckels, Comptroller 
of the Currency, 57 Fed. 870, 871, 872, the Comptroller 
appointed a receiver for a bank already in voluntary 
liquidation. The appointment was made under Sec¬ 
tion 1 of the Act of Congress of June 30, 1876 (U. S. 
C., Title 12, Sec. 191), wherein it is provided that the 
Comptroller of the Currency may appoint a receiver 
whenever he shall “become satisfied of the insolvency 
of a national banking association” after he has made 
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‘‘due examination of its affairs/^ The bank contested 
the appointment of the receiver, and the coiirt held 
that it could not interfere with the discretion of the 

I 

Comptroller when he had become “satisfied’’ 1|hat the 
appointment of a receiver was necessary, inasmuch 
as Congress had conferred upon the Comptrojiler the 
exclusive functiou to determine the matter. Injdispos- 

ing of the case, the court said: I 

] 

“In 187G Congress passed a law which, hi terms, 
giv’es the Comptroller of the Currency thj 3 right 
to appoint a receiver whenever he beco)nes satis¬ 
fied, after an examination, that a national bank is 
insolvent. 'The poiver thus vested in the- '^Comp¬ 
troller of the Currency is discretionary, | and I 
think the rule holds good in this case, as in pthers, 
that where the head of a bureau in one of the de¬ 
partments of the government is clothed wijth dis¬ 
cretionary powers, and authority to investigate 
facts and act upon his conclusions, his concl^usions 
as to the facts are final and not reviewable by the 
courts; so that the decision of the Comptroller of 
the Currencv in this case, that the bank is I insol- 
vent, is to be taken as a finality. It is equiwalent 
to the fact, ivhether the hank is really insolvent or 
not, so far as to authorize the exercise bf the 
Comptroller’s power to put the bank in the hands 
of a receiver.” (Italics inserted) ! 

1 

Apfel et at. v, Mellon et al., 33 Fed. (2) 805, 807, 59 
D. C. App. 94. I 

i 

A comparatively recent decision of the Court ojf Ap¬ 
peals of this District dealing with an analogous ^rant 
of power and discretion, is Apfel v. Mellon, s\fipra, 
wherein mandamus was brought to require the Secre¬ 
tary of the Treasury and other members of the | Fed¬ 
eral Reserve Board to issue a charter to the petftion- 

i 

i 

! 

i 


I 

1 
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ers for the organization of a bank to ensfasre in forei<rn • 
financing operations. Under the statute the Board 
was given the power to approve or disapprove appli¬ 
cations for charter. The defense of the board was 
that the rejection of the charter or application ivafi an 
exercise of its judgment and discretion in the course 
of performance of its official duties. In sustaining the 
position of the Board, the Court said: 


(Pg. 807) “In the instant case it is clear that 
Congress was providing a means for conferring 
special and important privileges ui)on such cor¬ 
porations as should be organized under the Edge 
Act. An abuse by any corporation of the })owers 
thus granted to it might involve grave conse¬ 
quences to our public service. It is reasonable to 
believe that Congress intended that a careful in¬ 
vestigation should he made by the Federal Be- 
serve Board concerning the character and com¬ 
petency of the incorporators of sucli i\n enter¬ 
prise, as one of the means of determining whether 
to grant or withhold their approval of the appli¬ 
cation for incorporation. Moreover, it should he 
noted that the act repeatedhj provides for an 'ap- 
provaV hg the Board as a prerequisite to proceed¬ 
ings authorized thereunder, and in all such in¬ 
stances the term plainlg implies the exercise of 
consideration, judgment, and discretion hg the 
Board. 


* 




# 


“(2) An examination of congressional legis¬ 
lation ivith regard to hanking since 1864 shows 
that Congress has consistentlg used various forms 
of the word ^approve^ in the sense of conferring 
discretio)i upon the Comptroller of the Currencg, 
the Secretary of the Treasury, or the Federal Re¬ 
serve Board. Such a consistent use of the term 
in statutes in pari materia, is persuasive. Aiarks 
V. United States, IGl U. S. 297, 16 S. Ct. 476, 40 
L. Ed. 706. 
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‘‘The statutes relating to the organi^tioii of 
national hanks are analogous to those noiii in ques¬ 
tion. It is therefore proper to note that t^ie Comp¬ 
troller of the Currency has prescribed the folio ic¬ 
ing as one of the regulations governing the inves¬ 
tigations to be made by the examiners j relating 
to applications for national bank charters: ‘In 
making this investigation the exarnindr is in¬ 
structed to give full consideration to ali factors 
entering into the proposition. Among other mat¬ 
ters to be considered are: First, the general char¬ 
acter and experience of the organizers an^l of the 
proposed officers of the new bank; second, Itlie ade¬ 
quacy of existing banking facilities and the need 
of further banking capital; third, the outlook for 
the growth and development of the townj or city 
in which the bank is to be located; fouftli, the 
methods and banking practices of the existing 
bank or banks, the interest rates which tho>j cliargo 
to customers, and the character of tlie | service 
wliich as quasi-public institutions they are Irender- 
ing to their community; fifth, the reasonable ])ros- 
pects for success of the new bank if efficiently 
managed.’ Instructions No. 4 of the Comjptroller 
of the Currency, Regulations Promiilgate<fl June 
30, 1927, Digest of Rulings of the Federal Reserve 
Board with Appendices (1928), pages 394, 3b5. See 
iMcCormick v. Market Nat. Bank, 165 U. fe. 538, 
551, 552, 17 S. Ct. 433, 41 L. Ed. 817. i 

“(3) In the present case mandamus will mot lie 
to control the exercise of the Board^s discretion. 

“ ‘It is a frequently asserted and universally 
recognized rule that mandamus only lies jto en¬ 
force a ministerial act or duty; in this sense a 
ministerial duty may be briefly defined to bcj some 
duty imposed expressly by law, not by contract or 
arising necessarilv as an incident to the office, in- 
volving no discretion in its exercise, but manda- 
tory and imperative. The distinction beftceen 
merely ministerial and judicial and other qfficial 
acts is that where the law pres tribes and defines 

i 


I 
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the duty to he performed ivith such precision and 
certainly' as to leave nothing* to the exercise of 
discretion or .■judgment, tlie act is ministerial; but 
ivhere the act to he done involves the exercise of 
discretion or judgment, it is not to be deemed 
merely ministerial.’ IS R. C. L. 116.” 

V 

It will be noted from the foregoing that the Court 
drew an exact analogy or parallel between the discre¬ 
tionary power vested in the Federal Reserve Board 
and the discretionary power vested in the Comptroller 
of the Currency in national bank matters, particularly 
with reference to the use of the word “approve” in 
matters requiring action by the Comptroller. 

The legislative action of Congress in conferring dis¬ 
cretionary power upon the Comptroller of the Cur¬ 
rency under the Bank Conservation Act is an appro¬ 
priate addition to the exclusive jurisdiction and con¬ 
trol over national banks already ])rovided bv Congress 
under the National Bank Act, and acts amendatory 
thereof, and over state banks doing business in the Dis¬ 
trict of Colutnbia as provided by the District of Co¬ 
lumbia Code. 

The Courts have consistently recognized the dicre- 
tionary authority of the Comptroller under the Na¬ 
tional Banking Laws, and they held that his judgment 
and decision'in such matters is final and conclusive 
and binding upon the bank, its creditors and stock¬ 
holders. To this effect niav be noted the following as 
constituting only a few of the many cases exemplify¬ 
ing this position: Liberty National Bank of South 
Carolina v. McIntosh, 16 Fed. (2) 906, 908, 909, 910; 
United States National Bank of La Grande v. Pole, 
Second Fed: Supp. 153, 157, 159; Kennedy v. Gib¬ 
son, 8 Wall. 498, 505; Bushnell v. Leland, 164 U. S. 
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I 

I 

I 


684, 685; Wilson v. Await, Second Fed. Siipp. 465, 
467; Port Newark National Bank v. Waldron,!46 Fed. 
(2) 296 Crawford vs. Gamble, 57 Fed. (2) 15[ 

As to similar decisions concerning state bants doing 
business in the District of Columbia, see: lIvoiis v. 
Bank of Discount, 154 Fed. 391, 393, 394, 306, 398, 
and Washington Loan and Trust Company, Trjustee v. 
Allman, Receiver of Departmental Bank, .... D. C. 
Ai)p.(No. 6081, decided March 5, 1934). 

The function of passing upon reorganizatio|n plans 
submitted under Section 207 of the Bank Conservation 
Act is vested in the Comi)troller, and not in the jCourts. 
The responsibility is upon the Comptroller ijnd not 
upon the Courts. No ai)peal, either de novo oi^* other¬ 
wise, is provided from the decision of the Comjbtroller 
to the Courts. Clearly the function so imposed by 
Congress involves discretion. 

i 

(2) The Comptroller of the Currency iva.^ not^\ guilty 
of abuse of discretion, or arbitrary action] in re¬ 
jecting the plan of September 18th, as amended 
as proposed by appellant. 

The plan of September 18, 1933, submitted to the 
Comptroller for approval, under said Section 207, re¬ 
quired the depositors to waive 35 per cent of thpir de¬ 
posits, and to accept 65 per cent of their depoj^its in¬ 
stead of 100 per cent. By the terms of the >|vaiver 
(Exhibit A-2 of Second Supplemental Bill, R. p. 39), 
the depositor authorizes his account to be reduced or 
charged by 35 per cent, and thus the bank is released 
of liability to him to that extent. The 35 per cent 
waived is thus not a ‘^deferred’’ deposit as alleged in 
the sui)plemental bill. It is not a deposit in the| bank 
at all, after the waiver, but is merely an interest! (rep- 
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resented by a participation certificate) in unaccept¬ 
able assets eliminated from the bank and transferred 
to and held by trustees for the depositor. 'Whether the 
amount waived would ever be paid in full is proble¬ 
matical. 


To compel a depositor or creditor to accept less thau. 
the face amount of his claim is, in and of itself, a 
serious matter. Obviously, the Com 2 )troller viusi, hi 
Ihe exercise' of his judgment and discretion^ become 


satisfied^^ that such a reduction of claims is fair ami 


equitable to all of the depositors and creditors and 


is in the public interest. It is to be noted in this con¬ 


nection that 'under Section 207 of the Bank Conserva¬ 


tion Act assent to a plan by 75 per cent in amount of 
the depositors and creditors binds the non-assentin^:;' 
25 per cent. 

The Comptroller gave careful consideration to the 
plan submitted by the idaintitf, and in the exercise 
of the judgment and discretion vested in him by law 
rejected the plan. The letters of September 22, 
10^33 (R. p. 87) and November 8, 1933 (R. p. 90), 
signed by Deputy Comptroller Lyons, but written at 
the direction of, and comprising the action of the 
Comptroller of the Currency, set forth clearly the rea¬ 
sons for the rejection of such plan. It is pointed out 
in said letters that the Comptroller considered the 
proposed plan unfair and inequitable for the reasons, 
among others, that the plan placed upon tlie depositors 
and creditors the entire burden or sacrifice of reopen¬ 
ing the bank by restoring it to solvencg and by re¬ 
establishing'its capital structure, and that the stock¬ 
holders were not, under such proposed plan, required 
to pay in any money at all for either restoring sol¬ 
vency or reestablishing the capital structure. 
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i 
! 

i 
! 

i 
I 

Using for illustration a hypothetical case (j>f a bank 
with: ! 

j 

Assets Liabilities j 

Ca])ital stock assets $100,000.00 Capital stock liability] 

to shareholders 'i$100,000.00 

Deposit assets 500,000.00 Deposit liabilities | 500,000.00 

- I- 

$600,000.00 '$600,000.00 

I 

I 

I 

If the bank sustained losses of $200,000 the capital 
stock assets would be wiped out and also $1(|0,000 of 
deposit assets, leaving only $400,000 deposit ilissets lo 
meet $500,000 deposit liabilities. If depositors then 
waived 20 per cent or $100,000, their reduced or re¬ 
maining deposit liabilities would be $400,000 jand the 
deposit assets would be $400,000 and the bank would 
be solvent, hut ivithout capital structure. I^ depos¬ 
itors waived another 20 jier cent of $100,000 (jtotal 40 
per cent) their deposit liabilities would be ^300,000 
and there would be $400,000 deposit assets, rpsulting 
in an excess of deposit assets of $100,000. Transfer¬ 
ring this excess of $100,000 of deposit assets to cap¬ 
ital account, the bank’s statement would show: 

Assets Liabilities j 

Capital assets $100,000.00 Capital stock liability | 

to shareholders $l00,000.')0 
Deposit assets 300,000.00 Deposit liability ij00,000.00 

$400,000.00 $100,000.00 

! 

i 

The depositors would thus be waiving not only $100,- 
000 or 20 per cent to restore the bank to solvon|cy, hut 
icould he actually contrihuting or advancing ah addi¬ 
tional $100,000 of their actual deiiosit ASSE'^S TO 
RESTORE THE CAPITAL. ! 

I 

Assuming for the time being the correctness | of the 
figures next given, and applying the foregoing banking 


I 
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principles to the instant case by referring in this con¬ 
nection to the letter of ^Ir. Lvons of Xoveniber S, 1933 
(R. p. 90), and bearing in mind that the figures 
therein used show, not only the capital structure wiped 
out, but also a deficit of a 2 )proximately $416,000 of ac¬ 
ceptable assets to meet de 2 )osit liabilities, it appears 
that under the Cooper 2 )lan the depositors would l)e 
required not only to waive $416,000, or 25 2 )er cent of 
their deposits, to take uj) this deficit and make the re¬ 
duced dei)osit liabilities equal to the aeee])table de¬ 
posit assets, and thereby raise the bank to solvency, 
but they would also be required, under the Cooper plan, 
to advance or contribute from their dei)osit assets, 
hy a further ivaiver, $159,000, or approximately an¬ 
other 10 i:)eri cent, toward creating capital structure, 
making a total waiver of $575,586.38, or 35 per cent of 
their deposits. 

The Comi)troller did not consider it equitable that 
the depositors be required to make the additional sac¬ 
rifice of $159,000 of their deposit assets toward re-es¬ 
tablishing the capital structure, 2 :)articularly in view of 
the fact that the stockholders would be contributing 
nothing*. Additional reasons were assigned bv the 
Comi>troller in the letters of September 23rd and No¬ 
vember 8th rejecting the plan, both as originally sub¬ 
mitted, and as amended by the amendment to the sec¬ 
ond supplemental bill. AVith reference to the amend¬ 
ment it was pointed out in the letter of November 8th 
that although the stockholders would be obtaining re¬ 
established value in their stock at a i)remium above 
par, or, according to the figures therein given, at 
$159.00 a share, the stockholders would be permitted 
to redeem that stock at the end of five years, by pay¬ 
ing only $100.00 a share, rather than $159.00 a share. 


i 


Regardless of the exact figures involved, the formula 
of requiring the depositor to icaive only t6\ solvency 
and of requiring the stockholder and other interested 
parties to contribute the capital is unqu^stionablj’’ 
sound. The assets of a bank, or other corporation, 

constitute a trust fund for the creditors, and it is clear 

' 1 

tliat as between the depositors and the stocldiolders of 
tlie closed bank, the assets belong primarily to the de¬ 
positors for the payment of their claims. Ni^ part of 
the assets should he diverted to the use and\profit of 
the stockholders for capital, and at the same time leave 

i 

the depositors unpaid. Hence, the entire ass6fs of the 
United States Savings Bank belong to the unpaid de¬ 
positors, and if any capital is to he raised, it should 
not he from the assets needed to pay the depositors 
and creditors but should be contributed by tlie stock¬ 
holders and others from extraneous sources. Hence, 
the real issue between the parties is the disposition 
and application of the bank’s assets. Appellant! wanted 
to take part of them and use them as capital s|ructuro 
to the extent of approximately $150,000. Th^ Comp¬ 
troller determined that all of said assets shbuld be 
applied toward payment of the depositors and credi¬ 
tors. . I 

In view of this position of the Comptroller if seems 
clear that it cannot be said that he acted arb^trarily, 
or in abuse of discretion, inasmuch as it is estajblished 
that he considered the matter upon its merits, and that 
his judgment was based upon reasons considered by 
him to be satisfactory. The position taken |by the 
Comptroller in this case was in line with and pursuant 
to the general policy of the Comptroller, forniulated 
by him as the basis upon which reorganization plans 

involving a waiver by the depositors should bejdevel- 

1 

I 

1 

I 

1 

1 
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oped (R. ppJlll, 118, 211, 212). Furthermore, it is to 
be noted that in both the letter of September 23 (R. 
p. 87) and the letter of November 8 (R. p. 90) the 
Comptroller, although rejecting the plan of the appel¬ 
lant, held the matter open and invited him to submit 
further suggestions and modifications for considera¬ 
tion. Appellant did not see fit to do so, but instead 
filed suit to compel acceptance of his plan. 


(3) The Courts u'lll not substitute their judgment for 
the judgment and discretion imposed hij laiv upon 
an executive or administrative officer. 


The Federal decisions establish clearlv the rule that 
while the Courts may compel the i)erformance of a 
mere ministerial act on the part of an administrative 
or executive ^officer, they will not review or control the 
acts of such officers taken with respect to matters con¬ 


cerning: which such officers are vested with discretion 
or judgment in the performance of the same, and will 
not substitute their judgment for that of the officer 
cliarged by law with the function and responsibility of 
making the decision. In this connection mav be noted 


the following: 


Apfel et al. v. Mellon ct al. (cited^ quoted^ and 
discussed pages IS, 14,15, 16, supra). 
Commercial Solvents Corporation v. Mellon, 
Secretarg of the Treasunj, et al., 277 Fed. 548, 
51 D. C. App. 146. 


Injunction suit against Secretary of the Treasury, 
et al., alleging that a decision made bv the Secretary 
in connection with the administration of the dye and 
chemical act of Congress was not correct, and praying 
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for a review of that decision by the Court. Ii^ denying 
the relief sought, the Court said: 1 

(Pg. 550) ‘^(4) 'With commendable candor coun¬ 
sel for the corporation say: 

‘It is not contended in this case that the Treas¬ 
ury Department has acted in a capricious or 
arbitrary manner.^ | 

“This being admitted have we the j)ower to 
grant the relief 2 ^rayed? The law is well settled 
that we have not. New Oi-leans v. Paine, 147 U. 8. 
261 ; Riverside (hi Co. v. Hitchcock, 190 ill. S. 316, 
23 Sup. (h. 698, 47 L. Ed. 1074; Ness v. Fisher, 223 

U. S. 683, 32 Sup. (^t. 356, 56 L. Ed. 610; Duncan 
Town site Co. v. Lane, 245 U. S. 308, 38 jSup. Ct. 
99, 62 L. Ed. 309: Houston v. St. Louis!Packing 
Co., 249 V, S. 475, 484, 39 Sup. Ct. 332, 63 L. Ed. 
717, and cases cited; Brougham v. Blantoh Manu¬ 
facturing Co., 249 U. S. 495, 39 Sup. Ctj 363, 63 
L. Ed. 725; Hall v. Payne, 254 U. S. 343,|41 Sup. 
Ct. 131, 65 L. Ed. ; Handel v. Lane, -45 App. 
D. C. 389; Ashley v. Roper, 48 App. D. C. p9; Hall 

V. Lane, 48 App. D. C. 279.’’ | 

i 

Riverside Oil Compavij v. Hitchcock, 190 U.l S. 316, 
324, 325: | 

In this case the ihaintifP filed petition for - writ of 
jnandamus to comi^el the Secretary of the Interior to 
vacate a certain order made by him rejecting selec¬ 
tions to land made by one Clark and to compel the 
Secretarv to cause a oatent to be issued for the land. 

• I 

The trial court denied the petition, the Courtjof Ap¬ 
peals affirmed the judgment of the trial court, knd the 
Supreme Court affirmed the Court of Appeals. | In dis¬ 
cussing the authority of the Court to review th(^ action 
of the Secretary, the Supreme Court said: I 


I 
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(Pg. 324) ^‘AMicthcr lio decided right or wrong, 
is not tlie question. Having jurisdiction to decide 
at all, he had necessarily jurisdiction, and it was 
his dutvito decide as he thought the law was, and 
the courts have no power whatever under those 
circumstances to review his determination by man¬ 
damus or injunction. The court has no general 
supervisory power over the officers of the Land 
Department, by which to control their decisions 
upon questions witliin their jurisdiction. If thi^ 
writ icore (jrauied u'c ivoidd require the Secre¬ 
tary of the. Interior to repudiate and disaffirm a 
decision which he reyarded it his duty to make in 
the exercise of that judyment which is reposed in 
him hy Jaw, and we shouJd require Jtim to come to 
a determination upon the issues involved directly 
opposite to that which he had reached, and which 
tlie law iconferred U])on him the jurisdiction to 
make, ^landamus has never been regarded as 
the pro})er writ to control the judgment and dis¬ 
cretion of an officer as to the decision of a matter 
which tlie law gave him the power and imposed 
upon him the duty to decide for himself. The writ 
never can be used as a substitute for a writ of 
error. Xor does the fact tliat no writ of error will 


lie in such a case as this, by which to review the 
judgment of the Secretary, furnish any foundation 
for the claim that mandamus mav therefore l)e 
awarded. The responsibility as well as the jiower 
rests with the Secretary, uncontrolled by the 
courts.” (Italics inserted.) 


Ness V. P”isher, 223 Lh S. 691: 

In this case, in enunciating the doctrine UT:)on the 
(|uestion involved, the Supreme Court said: 

‘‘So, at the outset we are confronted with the 
question, not whether the decision of the Secre¬ 
tary was right or wrong, but whether a decision 


t 

i 


of that officer, made in the discharge of a'|duty im¬ 
posed by law and involving the exercise |of judg¬ 
ment and discretion, mav be reviewed bv man- 
damns and he be comi)elled to retract ii and to 
give effect to another not his own and no't having 
his ap})roval. The qnestion is not new,| but has 
been often considered bv this court and uhiformlv 

* V 

answered in the negative.’^ 

Also see, to the same effect: Decatur v. Pauldi!ni>*, Sec- 
retar}' of the Navy, 14 Pet. 497; Denby, Secretary of 
the Xav'y v. Berry, 263 U. S. 36; Interstate Col|mmerco 
Commission v. United States Ex rel. Capitajl Grain 
and Feed Company, 35 Fed. (2d) 1012, 59 D. |C. 118; 
Bartlesville Zinc Coinpnny v. Interstate Coimmerce 

Commission, 30 P''ed. {2d) 480; United StatesjEx rel. 

1 

}k[argulies & Sons, Inc. v. McChirl, Comptroller Gen¬ 
eral, 10 Fed. (2d) 1012, 56 D. C. App. 147; |United 
States Ex rel. Cripple Creek and Colorado Springs 
Company v. Interstate Commerce Commission, jll Fed. 
(2d) 554; National Life Ins. Co. v. Natd Life Ips. Co., 
209 U. S. 317, 325; Louisiana v. McAdoo, 234 U.jS. 627, 
633. I 

The same doctrine has been established with] refer¬ 
ence to decisions made by the Comptroller of the Cur¬ 
rency in the exercise of the administrative discretion 
and judgment vested in him under the national bank- 
ins: laws. See: Libertv National Bank of South Caro- 
lina V. McIntosh, Comptroller of the Currency, ll6 Fed. 
(2d) 906, 908, 909, 910; Washington National B^nk of 
Tacoma v. Eckels, Comptroller of the Currency, 57 
Fed. 870, 871, 872; United States National Bhnk of 
La Grande v. Pole, Second Fed. Supp., 153, 15t, 159; 
Port Newark National Bank v. Waldron, 46 Fe4. (2d) 
296; Rankin v. Miller, 207 Fed. 602; Kennedy y. Gib- 


I 
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son, 8 Wall.,'498, 505; Bushnell v. Leland, 164 U. S. 
684, 685; Wilson v. Await, Second Fed. Supp., 465, 467. 

COMMENTARY UPON THE FOREGOING 

CASES. 

It will be noted from an examination of the fore<»*oine: 
cases that the Courts not onlv established the funda- 
mental doctrine that they will not review or set aside 
acts performed in the course of executive or adminis¬ 
trative discretion, but that they will also refuse to set 
aside such acts even thoiu>*h tliev mav be convinced 
that had they been passing- upoii the matter they would 
have reached a different decision. 


(4) The courts have uo jurisdiction to require the ex¬ 
ercise of the discretion of an executive or adminis¬ 
trative officer in a particular or specified manner 
to obtain a directed, result. 

Ai)pellant, in his second su[>plemental bill of com¬ 
plaint, prayed for a mandatory injunction to compel 
the Comptroller to a 2 )prove his proposed 23lan. 

It is well settled bv the Federal decisions that al- 
though a court can compel an executive or administra¬ 
tive officer to proceed to consider a matter, it cannot 
direct the officer as to the result to be reached in mak¬ 
ing his decision wliere such officer is vested with dis- 
cretion and judgment in reaching his determination 
and disposition of the matter. In this connection may 
be noted the following: 


Kimherlin v. Commission to Five Civilized Tribes, 
al., 104 Fed. 653, 655, 658, 662: 


et 


This case, decided by the Circuit Court of Appeals 
for the 8th Circuit, makes an exhaustive review of the 
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authorities upon the question here involved, i The pe¬ 
titioner filed a writ of inandamus to compel the Com¬ 
mission to enroll the applicant as a citizen qf one of 

the five civilized tribes. The Commission considered 

1 

the evidence before it and denied the applicii^tion. In 
u})holding- the Commission, and in denying the right 
of the Petitioner to a writ of mandamus, tte Court 
said: I 

(Pg. 655) “Tlie writ of mandamus ijssues to 
compel tlie performance of a plain duty limposed 
by law. Where that duty is the exercise |of judg¬ 
ment or discretion by an officer in the depision of 
a question of law or fact, or both, it mayj issue to 
compel a decision, hut if majj not command him 
in what particular irap that decision shcdlf he ren- 
dercd. When a ({uestion lias been decidejl by the 
officer or ])erson to wliose judgment or discretion 
the law has intrusted its determination, pie writ 
of mandamus mav not issue to review orj reverse 
that decision, or to compel another. It m^y issue 
to command judicial officers to hear and tp decide 
a question within their jurisdiction, but, courts 
liave no poicer hj} v'rit of mandaynus to dir'^.ct such 
officers how they shall decide such a quesiioUy or 
in whose favor they shall render their jukgmenty 
because such action ivould result in the suhstitu- 
tio)i of the judyynent and opinion of the command- 
in a couy't for that of the judicial officers tfn whose 
judaynent and discretion the law intrustedMhe de- 
cisioyi of the issue. For the same reason it'cannot 
be invoked to compel a court or a judicial officer 
to reverse a decision already rendered, to porrect 
an erroneous conclusion, or to render another de¬ 
cision, even though there may he no other fnethod 
provided hy the laic for the review or correction 
of the error. In re Harless, 85 Fed. 177, \S0, 29 
C. C. A. 78, 81, 56 U. S. App. 33, 37; In re Rice, 
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155 U. S. 39G, 403, 15 Sup. Ct. 149, 39 L. Ed. 198; 
American Const. Co. v. Jacksonville, T. & K. AV. 
Ry. Co., 148 U. S. 372, 379, 13 Supp. ('’t. 758, 37 
L. Ed. 486; In re Parsons, 150 U. S. 150, 156, 14 
Sup. Ct. 50, 37 L. Ed. 1034; Ex parte Morgan, 114 
U. S. 174, 5 Sup. Ct. 825, 29 Tj. Ed. 935; Ex ])arte 
Whitnev, 13 Pet. 404, 10 L. Ed. 221; In re Atlantic 
City R.‘Co., 164 U. S. 633, 635, 17 Sup. Ct. 208, 41 
L. Ed. 579; In re Westervelt, 98 Fed. 912, 39 C. C. 
A. 350. Tlie extent to wliieh this ivrit is available 
to conty'ol the action of executive officers has been 
the subject of repeated consideration and decision 
in this country, until it is no longer doubtful. The 
leading cases upon the question are ^Farbury v. 
Madison, 1 Cranch, 137, 158, 161, 2 L. Ed. 60; 
Kendall v. U. S., 12 Pet. 524, 613, 9 L. Ed. 1181; 
Decatur v. Paulding, 14 Pet. 497, 514, 616, 10 L. 


Ed. 559; and U. S. v. Black, 128 U. S. 40, 48, 9 Sup. 
Ct. 12, 32 L. Ed. 354.’’ 


To the same effect see Bartlesville Zinc Co. v. Inter¬ 
state Commerce Commission, 30 Fed. (2) 479; .... 

D. C. A])]).; Hosey et al. v. Kennamer, et al, 21 

Fed. (2) 64; Ex Parte Burtis, 103 U. S. (13 Otto) 238; 
Ex Parte Flippin, 94 U. S. 348, 350; United States 
ex rel Estabrook v. Otis, 18 Fed. (2) 689; Louisiana v. 
McAdoo, 234 U. S. 627, 633; Ex Parte Railway Com¬ 
pany, 101 U. S. 711, 720; Carrick v. Lamar, 116 U. S. 
423,* 426. 


(5) Conclusion as to Part I of the Discussion. 

The Comptroller has a settled policy, based upon 
obvious equitable princiiJes, that a plan of reorganiza¬ 
tion will not be ai)i)roved that requires recapitalization 
of a bank by the use of funds belonging to the deposi¬ 
tors. Can a court of equity consistently direct or com¬ 
pel the Comptroller of the Currency to approve a plan 
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contrary to such policy and require the depositors to 
contribute their funds to the stockholders t6 recapi¬ 
talize the bank^ Can a court of equity direct\or com¬ 
pel the Comptroller of the Currency even to rei^onsider 
a plan ichich involves the unconscionable faetbr of en¬ 
richment of the stockholders at the expense of the un¬ 
paid depositors? I 

It is not a sound answer for the appellant to say that 
the depositors will be reimbursed from the trusteed 
assets. Such repayment is at best a matter oj; specu¬ 
lation based, according- to api)ellant’s witness De Lash- 
mutt (K. pp. 157,158) upon various contingencjLes, and 
lie estimates that it would take a period of \|ears to 
liquidate from the trusted assets sufficient to repay the 
depositors. | 

We submit that until the depositors are paidj in full 
the entire assets,—acceptable as well as unjaceept- 
able,—belong to the depositors. The diversion! of any 
part of those assets is at least a compulsory loan by 
the dejiositors to the stockholders; and to the extent 
they were not repaid it would be an absolute contri¬ 
bution. This applies not only to the non-asij^enting 
depositors and creditors who are bound by the! action 
of the assenting* 75 jier cent., but also to the assenting 
75 per cent who might feel compelled by economic 

necessitv to sacrifice their rights. ! 

* ^ . I . 

We feel confident that a court of equity will not issue 

an order to direct or compel the Comptroller |of the 
Currency either to approve or to reconsider ^ plan 
which is so palpably and obviously unconscionable and 
inequitable and in violation of the rights of the deposi¬ 
tors. Section 207 clearly imposes upon the Con^ptroi¬ 
ler of the Currency the duty to protect the intei[est of 


1 
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the depositors and creditors as well as that of the 
stockholders. The exercise of that function by the 
Comi)troller of the Currency involves questions of fact 
as well as discretion and judgnient. Congress has 
constituted the Conii)troller of the Currency the tri¬ 
bunal to pass upon the fact of whether or not, in his 
discretion and judgment, the i)lan is fair and equitable 
and in the ])ublic Intercast. Il is for the (Comptroller to 
decide wliether it is fair and equitable for the deposi¬ 
tors to make anp waiver, and if so, Itoic much waiver. 
The Conq)troller lias made that decision as an officer 
invested with jiirisdictioif to make the decision, and 
we are satisfied that the Court will be convinced not 
only that it cannot properUj substitute its judgment 
for that of the C'omptroller in reaching such decision, 
but that the (^ooper plan would be a clear violation of 
the ])rinciples of ecpiity and of the rights of the de- 
jiositors to a full a])i)lication of their deposit assets 
to the payment of tlieir claims rather than a diversion 
and misa])proi)riation of a portion of those funds for 
the benefit of the stockholders and the recapitalization 
of the bank. 

Furthermore, as indicated in numerous Federal de¬ 
cisions, such as Riverside Oil Company v. Hitchcock. 
190 U. S. 316, 324, 325, (cited and quoted page 23 
of our brief) the question is not whether the Comp¬ 
troller decided rightly or ivronglg insofar as the Court 
might agree or disagree with the correctness of the 
conclusion reached, but whether he did consider the 
matter and did make a decision. 
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WHICH IS TO GOVEEN—THE IMPiETIAL 
JUDGMENT OF THE COMPTROLLER OR THE 
SELF-IXTEEESTED FIAT OF THE iPPEL- 
LANT? ! 

i 

The record in this case can he scanned in vain to find 
any satisfactory response^ or in fact any response at 
alt, by counsel for appellant, to the contention of the 
Comptroller that the Cooper plan contemplates a mis¬ 
appropriation of the funds of the depositors hnd the 
diversion of those f unds to the benefit of the stockhold¬ 
ers for the recapitalization of the bank. \ 

i 

It seems obvious that ai)pellant, by insisting* upon 
the adoption of his plan of reorganization, has In mind 
(1) escai)ing stock assessment liability by re(]uiring 
the depositors to waive the bank to solvency, ijnd (2) 
the recapitalization of the bank at the expense| of the 
depositors and creditors by requiring the piioposed 
waiver to be of sufficient extent to embrace fuidi^ for 
the new cai)ital. We submit he should not be ])eifmitted 
to impose this plan upon the depositors and creditors 
and that the judgment of the lower court should be 
affirmed. i 



32 


PART II. 

Other Questions Raised by Appellant But Not 

Properly in Issue. 

Tlie foregoiiij^ discussion appears to cover the issues 
raised by api)ellaiit in his assignment of errors (R. pp. 
95-96) and summarized and re-staled by him in the 
first paragra})!! on page 12 of his brief as ‘‘The Ques¬ 
tion Presented on the Present A})peaL * 

However, appellant has also touched upon other 
questions which ap])ear clearly to be not within the 
assignment of errors. Inasmuch as a])pellant has dis¬ 
cussed such collateral questions, ai)pellees are making 
reply to them only on the sut)i)Osition that the Court 
may i)ossibly desire to consider the same even though 
in the opinion of ai)pellees such questions have no place 
in this case. 


(1) The appoiiitmeni of a conseravtor and the insol¬ 
vency of the bank. 


Appellees consider that the appointment of a con¬ 
servator for the United States Savings Bank on March 
17, 1933. instead of the issuance of a license to the 
same, is not a relevant issue in the present controversy. 
Api)ellant did not, by his proposal of September IS, 
1933, ask the Comptroller to re-license or reopen the 
bank so as to permit it to pay 100 per cent to its de¬ 
positors and creditors, but on the contrary requested 
the Comptroller to permit him to reopen the bank and 
pay only 65 i)er cent of the claims of its depositors and 
creditors under Section 207 of the Bank Conservation 


Act. This necessarily pre-supposes, so far as calling 
upon the Comptroller for action is concerned, that the 
bank’s capital structure is wiped out and that it is un- 
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able to meet the claims of its depositors and creditors 
ill full and that the Comptroller is being approached 
for the proper exercise of jurisdiction over a jbank in 
conservatorship. In fact, the second suppleme\ital hill 
of complaint bases its request for relief on th^ propo¬ 
sition that the Comptroller has refused to perinit the 
bank to reopen under the provisions of Section 207 

of the Bank Conservation Act. Plaintiff caniiot con- 

1 

sistently claim that the Comptroller is without juris¬ 
diction to reject his proposed plan and at th|e same 

I 

time seek relief from the Comptroller and the Court 
on the theory of jurisdiction in the Comptrciller to 
grant relief under Section 207 of the Act. j 
Section 203 of the Bank Conservation Act pfovides 
that the Comptroller of the Currency may appoint a 
conservator for any bank under his jurisdiction 
‘‘whenever he shall deem it necessary in order jto con¬ 
serve” the assets of the bank “for the benefit I of the 
depositors and other creditors thereof.” It!is ob¬ 
vious that the appointment of a conservator the 
Comptroller is entirely within his discretion, and, in 
accordance with the principles already discuss^ un¬ 
der Part I hereof, it follows that the appointment of a 
conservator, like the appointment of a receiver, is 
binding and conclusive and that such appointn^ent is 
not open to question by the bank, its stockholders, or 
creditors. In this connection may be noted, as iii point 
by analogy., the following cases: Lyons v. Baink of 
Discount, 154 Fed. 391; Liberty National Bankof'^outh 
Carolina v. McIntosh, 16 Fed. (2d) 908; Washijngton 
National Bank of Tacoma v. Eckels, Comptroller of 
the Currency, 57 Fed. 870; United States Najtional 
Bank of La Grande v. Pole, 2nd Federal Supplement, 
153; Port Newark National Bank Waldron, 46 Fed. 
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(2d) 296; Rankin v. Miller, 207 Fed. 602; Kennedy v. 
Gibson. 8 Wall. 498; Buslinell v. Leland, 164 U. S. 684; 
Crawford vs. Gamble, 57 Fed. (2) 15. 

The evidence developed that the United States Sav¬ 
ings Bank had been subject to heavy withdrawals prior 
to February 28th, and that on February 28th it went 
upon a restricted basis and permitted only a 5 per cent 
withdrawal to its depositors and creditors; (R. p. 
115, 136) that at the time of suspension it had on hand 
cash equal only to about 10 per cent of its outstanding- 
liabilities ; that it had pledged the major portion of its 
best assets as security for approximately $500,000 of 
borrowed money; that it was involved in other bank 
failures; (R. p. 115) and finally that the Comp¬ 
troller of the Currency had adopted as a matter of 
policy the rule that a bank would not be j)ermitted to 
reopen unless an unqualified recommendation to that 
effect had been made to him bv the Chief National 
Bank Examiner in the district in which the bank was 


located, the Chief National Bank Examiner for the 
United States and the Assistant Chief National Bank 
Examiner for the United States exercising supervision 


over the Chief National Bank Examiners of the vari¬ 


ous districts.! (R. pp. 113, 125) The testimony of Mr. 
Await, (Deputy Comptroller of the Currency and Act¬ 
ing Comptroller of the Currency at the time of the 
appointment of the conservator) was that these offi¬ 
cials certified to him that they could not unqualifiedly 
recommend the reopening of the United States Sav¬ 
ing Bank. (R. pp. 113, 125) Hence for this reason, and 
in view also of the factors above enumerated, the 
Comptroller !of the Currency, in the exercise of his 
judgment and discretion, determined that ho could not 
license the bank and that a conservator must be ap- 
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pointed. (R. pp. 113-122,125,126) A certified copy of 
the appointment of the conservator, setting j^prth the 
finding of the Comptroller, is contained in thej Record, 
page 81, and it will be noted therefrom that th^ Comp¬ 
troller herein recited that: 

I 

‘‘^Vhereas, from information on file in this 
Bureau, I am satisfied that ‘United States Savings 
Bank’ located in the City of Washington, jDistrict 
of Columbia, is unable to transact and carty on its 
ordinarv banking- business, or to exercise ijts usual 
banking functions without prejudicing thj? rights 
of depositors and other creditors, and | 

“Mliereas, I deem it necessary to takp imme¬ 
diate steps in order to conserve the assets of said 
bank for the benefit of the depositors and other 
creditors thereof: i 

“Now, Thekefore, * * *»> I 

I 

A banking corporation differs from other c|orpora- 
tions and individuals so far as the status of insblvencv 
is concerned. Other cor])orations and individuals are 
insolvent onlv when their assets are insuffidient to 

I 

meet their liabilities (in contemplation of bankruptcy 
and insolvency laws), whereas banks are considered 
insolvent when they are unable to meet their purrent 
demands, and the demands of their depositors o^^er the 
counter, notwithstanding they may have frozenj assets, 
which, together with their other assets, may equal their 
liabilities. As stated in Steele v. Randall, 19 Fled. (2) 

40-41: I 

i 

“Insolvency is a condition unaffected by inten¬ 
tions or ho])es of the i)ersons affected. When the 
bank could not meet its obligations as thev became 

due it was insolvent.” I 

1 

1 

Also see United States v. Oklahoma, 261 U. S. 2p3, 261. 


i 

i 
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In view of the foregoing it is unquestionably clear 
that the United States Savings Bank was insolvent 
and unable to meet the demands of its creditors. 

A claim of solvency of the bank, and of the existence 
of any amount of unimpaired capital, is utterly incon¬ 
sistent with the proposal of appellant to pay the de¬ 
positors only 65 i)er cent of their claims, and to release 
the bank from liability for the remaining 35 per cent. 
Under date of June 5, 1933, appellant submitted to the 
Comi)troller of the Currency a plan very similar to 
the plan of September 18,1933 (R. pp. 119-128) In said 
plan it will be noted that the same recited that for the 
purpose of .restoring the “impaired capital’’ of the 
bank, a waiver of 35 per cent would be requested from 
the depositors (R. p. 128). (This plan was rejected 
by the Conq)troller for substantially the same reasons 
impelling him to reject the i)lan of September 18, 1933 
(R. pp. 119-128, 210, 211) 

The Trial ('’ourt, over objections of appellees, per¬ 
mitted testimonv and evidence concerning the value of 
llie assets, apt)ellees contending that such evidence was 
entirely irrelevant to the issues involved under the 
second sui)i)lemental bill. However, considering for 
the moment the comparative results of such evidence, 
it will be noted that Mr. Win. R. DeLashmutt, the for¬ 
mer vice-president and cashier of the bank, in testify¬ 
ing for appellant as to the feasibility of the plan of 
Seiitember IStli, stated that the acceptable assets of 
the bank, proper to go into a reopened bank, amounted 
to approximately $1,300,000 (R. p. 157) These as¬ 
sets were to be ap])lied (according to the figures used 
by him) to the extent of $1,150,000 for the jmrpose of 
paying an estimated 65 per cent of the claims of the 
creditors, and $150,000 was to be used for new capital 


for the bank. The remaining 35 per cent of 'the claims 
of creditors were to be waived or released aind to be 
repaid to the extent i)ossible, from the trusteed or 
charged-off assets, etc. Concerning these trusteed or 
charged-off assets, ^Ir. DeLashmutt testified that it 
would recpiire a period of several years, und^r favor¬ 
able conditions, to yield the remaining 35 per icent (R. 
p. 158). This clearly demonstrates that the bank 
was not solvent whether considered from the stand¬ 
point of ability of its assets to meet its liabilities, or 
from the standpoint of the bank’s ability to |meet in 
full the demands of its creditors over the counter as 
required by Steele v. Randall, supra. I 

It is further contended by appellant that the valua¬ 
tion of the assets by the Comptroller, through! his ex¬ 
aminers, was arbitrary. This is not borne out by Ihe 
record. The assets were appraised by Willjiam M. \ 
Taylor, National Bank Examiner, who found thiit there \ 
were ‘‘acceptable assets” of $1,415,000, after allow- ^ 
ing for the payment of approximately $500,000 of out¬ 
standing bills payable (R. pp. 180, 181). Thb other 

^ 1 i 

assets were classified by ^Ir. Taylor as unacceptable ^ 
and as consisting of “slow, doubtful”, or “losi”. 

The testimony of Mr. R. O. Bishop, Nation^il Bank ^ 
Examiner, showed that he found a total of acceptable i 
assets of approximately $1,537,000 (after including 
the estimated market value of certain sub-sthndard j 

bonds of $132,782), and that after allowing for the \ 

1 \ 

pa\Tnent of approximately $200,000 of bills Payable ! 
unpaid at the time of the examination,! there 
would be a net total of acceptable assets of i 
$1,337,300 (R. pp. 187, 216). As above noted, Mr. De- j 
Lashmutt, the witness primarily relied upon by jappel- ) 
lant, found acceptable assets of $1,300,000. ^onse- / 


I 
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quently, it isi evident that disregarding* details in par¬ 
ticular instances or items, the national bank exam¬ 
iners delegated by the Comptroller to appraise the as¬ 
sets, as required by Section 204 of the Bank Conserva¬ 
tion Act, allowed, for reo])ening 2 :)urposes, assets in ex¬ 
cess of the acceptable assets found by ^Ir. DeLash- 
inutt. Hence it seems clear that from the standpoint 
of these facts alone, there was no arbitrarv valuation 
or marking down of the assets. Furthermore, the tes¬ 
timony developed that both Hr. Taylor (R. p. 221) and 
Mr. Bishop (R. p. 222) consulted with and discussed 
every asset item in the bank with Mr. DeLashmutt ami 
the other officers of the board of directors to the ex¬ 
tent they were available, and also that although the 
appellant. Colonel Cooper, was invited to be present 
in the re-survey of the assets by the examiner. Bishop, 
lie did not see lit to attend (R. p. 222). Hence it would 
seem that he cannot have much ground to complain of 
ihe values found by the appraisers representing the 
Comptroller. Incidentally, the statement, page 20 of 
appellant's brief, that fMr. Bisho]) tried to deceive the 
court as to the value of certain bonds ($132,782), is 
not sustained by the record. Mr. Bishop’s recai^itula- 
tion (R. p. 216) shows the item in typewriting added to 
the acceptable assets in an alternative classification, as 
he explained as soon as opposing counsel would permit 
(R.p. 184,187). 

Appellant comments on pages 10 and 11 of his brief 
on the fact that the Comptroller of the Currency per¬ 
mitted a bank, for which license was granted at the ex¬ 
piration of the ''bank holiday”, to continue to carry 
in its assets depreciated or substandard bonds at book 
value, whereas, in the case of a bank in conservator- 
ship, thereafter desiring to reopen, the Comptroller 
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required that the depreciated or sub-standard bonds be 
appraised at current market value. The poliqy of the 
Comptroller of the Currency in this respect I is sum¬ 
marized by the court below in numbered parajgraph 8 
of the findings of fact (R. ]). 76) and it will be noted 
therefrom that the court finds that no discrirpination 
was practised against the United States Savini>:s Bank 
in the application of said policies. The testimony, is 
desired to be examined in this respect, may be found 
in the record, pages 116, 125, 172-177. I 

However, other (piestions aside, it would sed^m, that 
inasmuch as Section 204 of the Bank Conservation Act 
requires the Comptroller to examine and apprpise the 
assets of a bank with a view to ascertaining tlip condi¬ 
tion thereof, through an examiner designated for that 
purpose, the findings of the Comptroller as to the con¬ 
dition of the bank and its solvency or insolvency in the 
light of such examination and based upon tlip other 
available information which he may have, i^iust be 
taken to be conclusive as constituting the exercise of 
a function vested in the administrative discretion of 
the Comptroller of the Currency. | 

On page 15 of aitpellant’s brief the following state¬ 
ment appears: | 

I 

! 

‘‘But it may 1)0 stated, parenthetically, lihat the 
reoi)ening of banks is not in the Comptroller’s per¬ 
sonal interest. So long as they remain closed he 
and appointees selected by him continue in jcontrol 
of their assets and their management.” i 


Ignoring the scandalous and scurrilous insinuations 
contained in the foregoing, it may be stated thait there 
is nothing in the record to substantiate such statjement, 
but on the contrary the record shows (pp. 243-^44) as 
of November 16j 1933, that plans of reorganization had 
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]>oen approved by the Comptroller of the Currency for 
1,026 banks which had not been licensed at the time of 
termination of the banking moratorium, 640 of which 
had actually reopened, by November 16th, and 386 of 
which were in the process of consummating the plans. 
Furthermore, it is there shown that of these banks 467 
had been reorganized under their existing charters, 
and additional plans had been approved for the reor¬ 
ganization and reopening of 72 under their existing 
charters which were in tlie process of consummation, 
making a total of 549 approved plans for reopening 
under existing charters u]) to November 16, 1933. 

(2) The contemplated sale of a portion of the assets 

to the Hamilton Bank. 

Appellant devotes a considerable portion of his brief 
to the discussion of the contemplated sale, at one time, 
of approximately $930,000 of the prime assets of the 
Savings Bank to the i)roj)osed Hamilton Bank and 
seeks to show that the Com})troller and the employees 
of his office were determined to “force’’ the Savings 
Bank into the Hamilton merger. There is nothing 
whatsoever in the record to substantiate such asser¬ 
tions, and appellant does not purport to specify or re¬ 
fer to any portion of the record substantiating sucli 
charges. 

The testimony showed that appellant had persisted 
in proposing plans for the reopening of the bank that 
were objectionable because they placed upon the de¬ 
positors and creditors the burden of opening the bank 
(R. pp. 118-128), particularly the plan of June 5, 1933 
(R. pp. 119-128), and that after the rejection of these 
plans, including the plan of June 5th (R. pp. 210, 211) 
the Comptroller, in order to afford some relief to the 
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depositors, decided to include a portion of the! assets in 
a contemplated sale to the Hamilton Bank (R. p. 211) in 
order to realize a dividend of 50 i^er cent for the credi¬ 
tors as soon as possible. No depositor or creditor was 
required to subscribe to stock in the new banljc, and as 
a matter of fact only about 5 per cent did Subscribe 
to said stock (E. p. 99) and it was expected that not¬ 
withstanding such small subscription the assets of the 
Savings Bank could be taken over by the new! bank to 
the extent indicated. The inclusion of the aissets of 
the Savings Bank was by no means essentiall to the 
opening of the Hamilton Bank, as is clearly! demon¬ 
strated by the fact that the Hamilton Bank did open 
without either the assets or stock subscriptions of the 
United States Savings Bank. i 

The proposed sale of such assets of the pavings 
Bank would have been in accordance with a long-estab¬ 
lished procedure developed in the office of thg Comp¬ 
troller known as tlie ^‘Spokane plan” which had been 
used as earlv as 1928. Since the bank moratorium, and 
up to the time of the trial, such plan had been jused in 
approximately 57 banks, including the First ^^ational 
Bank and the Guardian National Bank at !|)etroit, 
Michigan, where assets approximating $157,p00,000 
were sold to a new bank under a similar plan! (E. p. 
124). Under such plans the assets are sold upop what 
is termed a ‘'dollar for dollar basis”, that is f:o say, 
the bills receivable or notes owned by the selling bank 
are sold at full face value with adjustment of interest 
to the date of transfer, and the stocks, bonds hnd se¬ 
curities are sold at their current market valuej as of 
the date of sale. Hence it is obvious that such a sale 
does not involve any sacrifice of the value of the kssets. 
In view of the fact that the purchasing bank takes over 


I 
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a considerable quantity of the notes receivable of a 
closed bank, and that there is consequently some risk 
of loss in taking such notes at their full value, it has 
been the practice to allow the purchasing bank a cer¬ 
tain period of ‘‘substitution’" in which thev mav return 
such notes or bills receivable and receive other notes 
from the retained assets of the receiver or conservator 
or receive cash in lieu thereof, the exchange in each 
case always being upon a “dollar for dollar” basis 
with adjustment of interest to the date of exchange. 
It is considered that this is only fair to the purchasing- 
bank inasmuch as it is paying full value for the notes 
and cannot possibly make any profit upon the same. 
So far as the stocks, bonds and securities are con¬ 
cerned, the x)urchasing bank pays the current market 
value and takes the risk of depreciation as well as tlie 
possibility of appreciation, and the situation in that 
respect is no different from any other sale by a receiver 
or conservator upon the market of stocks, bonds and 
securities which he may liquidate. 

The depositors and creditors of a bank receive not 
only an immediate dividend from the proceeds of sale 
of the accei)table assets under such plan, but they also 
receive, in due course, after the expiration of the period 
of substitution, such additional dividends as may be 
realized from the remaining assets, PLUS THE PRO¬ 
CEEDS OF ANY STOCK ASSESSMENT COLLEC¬ 
TIONS FROM THE ASSESSMENT LIABILITIES 
OF THE SHAREHOLDERS. The contract under 
which this sale had been contemplated in the instant 
case may be found on page 26 of the record where¬ 
in the foregoing procedure is outlined. 

The Comptroller, in the exercise of the discretion 
vested in him by law, decided, under all the circum- 


p 
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1 

stances, that such sale in the case of the United States 
Savings Bank was proper and to the best interests of 
the depositors and creditors (R. p. 25),I and it 
seems clear that he was properly exercising! his dis¬ 
cretion and judgment in so determining, fiowever, 
it is also clear that this is not an issue in th^ instant 
case and it is only discussed here for the purpose of 
responding to some of the allegations and acc^usations 
made by appellant in his brief. In the opinion of the 
Comptroller of the Currency the ‘‘Spokane plto” sale 
thus jDroposed was more to the advantage o^ the de¬ 
positors and creditors than the “waiver planp of ap¬ 
pellant in that under the Spokane plan the depositors 
and creditors were sure of obtaining the full value of 
all of the assets PLUS THE EEASONABLY IM¬ 
MEDIATE COLLECTION PROCEEDS OF STOCK 
ASSESSMENT FROM THE SHAREHOLDERS, 
whereas under the plan of appellant, the bank would 
be waived to solvency, in consequence of which there 
would be no basis for an assessment to meet thejamount 

I 

of the deposits waived, and the depositors and credi¬ 
tors would be dependent upon only the valuq of the 
trusteed assets and possible dividends plus tjie pos¬ 
sibility of collecting, five years hence, the par ^|alue of 
the stock from the stockholders, the promise I of the 
stockholders to pay in that respect, under the, appel¬ 
lant’s plan, being unsecured. (See letter of Deputy 
Comptroller Lyons of November 8, 1933, R. ip. 90) 
Furthermore, there was no certainty that a4equate 
refinancing could be arranged to permit a dividend of 
65 per cent to be paid forthwith under the Cooper plan, 
and the Comptroller’s letter of September 23,1^33 (R. 
]). 88) stated that any plan he submitted j would 
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have to be subject to refinancing to afford necessary 
liquidity. On the other liand, a loan from the Recon¬ 
struction Finance Corporation had been arranged, and 
adequate arrangements had been made to permit a 
50 per cent dividend to be paid under the proposed 
Spokane sale, and had appellant not filed this litiga¬ 
tion the creditors of this bank would have received 
50 per cent in September of 1933, and in due course 
they would have received such further dividends as the 
remaining assets and possible stock assessment would 
yield. 

There is also a charge by appellant that Mr. W. 
Irving Shuman (an employee of the Comptroller and 
who was charged with the mechanical features of 
formulating and submitting ])lans for reorganization 
of banks iiii the District of Columbia to the Comp¬ 
troller), had made the statement that Colonel Cooper 
would not be i)ermitted to open his bank on any basis 
as an independent institution (p. 4 Appellant’s brief). 
This was denied by 'Sir, Shuman in his testimony (R. 
p. 169) and it was also established by the testimony 
of Deputy Com])t roller Await (R. p. 176) and of 
Mr. O’Connor, the Com]:)!roller (R. 193), that Mr. 
Shuman had no authoritv to make anv statements of 

mf 

that character, and that his function was restricted to 
submitting recommendations to his superior officers 
for action. 

Appellant! also states that 1325 depositors having 
deposits of around $765,000 signed depositors’ agree¬ 
ments acquiescing in appellant’s plan. Appellees pro¬ 
tested against the admission of testimony to such ef¬ 
fect in the Trial Court, not only on the ground that the 
same was irrelevant, but also on the ground that the 
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signatures of the depositors to such agreemeints had 
been obtained under misrepresentations. (R. pp. 215, 
216 and 222-232) j 


CONCLUSION. i 

After thorough consideration of all the evidence, the 
Trial Court found that there had been no abus^ of au¬ 
thority or discretion on the part of the Comptrpller in 
the actions complained of. Under the decisions of the 
Federal Courts, including this Court, it is settled that 
the findings of fact of the lower court in an equilty case 
will be followed by the Appellate Court unless they are 
clearly or manifestly wrong. See: Shell Eastern Pe¬ 
troleum Products Co. V. AVhite, 68 Fed. (2) 379i; Nash 
V. Milford, 33 App. D. C. 142; 37 W. L. R. 309^ Neely 
Electric Con. & S. Co. v. Browning, 25 App. D.jC. 84; 
34 W. L. R. 152; Hutchins v. Munn, 28 App. D. C. 271; 
Smith V. The American Bonding & Trust Co., 12 App. 
D. C. 192; Richardson v. Van Auken, 5 App. D. (p. 209; 
Grafton v. Paine, 7 App. D. C. 255. j 

Appellant has in no instance, in his brief, pointed 
out where the findings of fact of the lower co^rt are 
clearly and manifestly wrong, and we are confident 
that such findings are amply supported by thb evi¬ 
dence. Consequently it would seem that they should 
be adopted by this Court on appeal and that the de¬ 
cision of the lower Court should be sustained, j 

i 

Respectfully submitted, 1 

i 

j 

George P. Barse, i 

Charles E. WAixwRioh^T, 
Attorneys for Appellees. 
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Preliminarv Observations. 
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Appellant, by his niemorandiiin tiled May 19, |1934, 
purports to set forth therein, by way of supplement to 
his main brief, the “arbitrary acts” of the Comptroller 
of the Currency in connection with the United States 
Saving's Bank. We are somewhat dubious aboijt in¬ 
creasing the reading matter of the court by the |iling 
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of a reply, particularly in view of the generality of 
most of the allegations of Appellant’s meniorandum. 
However, we have decided to reply to them, serriatim, 
with the thoui»-ht that the court niav refer to such of 
them as it may be inclined to consider ])ertinent to the 
issue. The court may be interested, for instance, in 
the portions of the reply dealing with the Kacquet Club 
bonds (])ages 7 to 8 hereof), and also the portion 
dealing with the estimated ]U‘rsunal beiu‘lit of if 140,000 
to ap])ellant by the adoption of his plan (])ages 13 to 
14 hereof). 

Ap])ellant did not number the ])aragraphs of his 
memorandum, and hence in replying we are designat¬ 
ing them the ‘‘first”, “second”, etc., ])aragi’ai)hs of 
the respective ])ages of his memorandum, together with 
accompanying ai)i)roi)riate notation of the subject mat¬ 
ter therein contained. 


FIRST PARAGRAPH, PAGE l—CHARGE OFF DE¬ 
PRECIATION IN NON-DEFAULTING BONDS, 
ETC. 

(a) PoJici/ of the C(>mpfr(^Uer. In determining, at 
the ex])iration of the bank moratorium in March, 1933, 
whether or not banks would be issued licenses to re¬ 
open, all banks were measured by the same standard 
so far as bond depreciation and other losses were con¬ 
cerned, and if it was found that in spite of such losses 
the bank was sound and its ca])ital structure in good 
condition, the bank was permitted to reopen. If the 
bank could mot meet this test, a conservator was ap¬ 
pointed. Thereafter, when it was souglit to reopen a 
conseiwatorshi]) bank, it was considered that inasmuch 
as the bank had already suffered the public disadvan¬ 
tage or set back of failing to oi)en and of being placed 
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i 

i 


in conservatorship, adequate precautions must b'p taken 
so that the reorganized conservatorship bank | would, 
upon reopening, unquestionably be able to meet jthe de¬ 
mands that might be made u])on it and that, i conse- 
(luently, only prime, sound, or acceptable assets! would 
be considered proper to retain in the bank as h basis 
of reoi)ening, and that such bank must be measqred by 
tlie same standard as a new bank about to be dpened. 
The testimony of Deputy ConqHroller Await j;o this 
effect (R. }). 177), is as follows: I 

I 

“‘Bv the (^ourt: I 

• I 

Q. Do you mean lliat before it could rec[])en it 
must be in the same condition as to assets hnd so 
forth, that a new l)ank seeking to open woqld be? 
A. Yes, your Honor, because we were afraid—we 
did not know wliat the i)ublic would do whdn you 
reopen a bank. j 

Q. I just wanted to get that. A. Yes. Ajnd we 
had to see that that bank was in such shai)|e that 
if the i)ublic went in there and just ran on it, why 
it could stand up to anything. I 

“Bv iMr. Thomas: i 

Q. That is, it had to be so good in the opinion 
of the Conq)troller that no contingency and no 
emergency could shake it ? A. That is jabout 
right. But that does not mean that it would have 
to be that liquid. Just so it had the borrowing 
capacity. ^ ^ ^ I 

The position and policies of the Comptroller id this 
respect are summarized by the court below in itsi find¬ 
ings of fact, numbered paragraph 8 thereof (R. tjp. 76, 
77). In that connection the Court said: I 

i 

! 

‘‘The court finds that the aforet^aid policies 
adopted by the Com])troIler are not arbitrary or 
capricious, or in abuse of the discretion vested in 


I 



4 


him by law, and that the United States Saving’s 
Bank was not discriminated against nor treated 
any dill'erently from other banks in the a[)i)lica- 
tion of said policies/’ 

If the subject is desired to be examined further, the 
same will be found in the testimony, record pages IIG, 
125, 172-177. 

(b) Apj)cUanf\^ plan, like the Comptroller^^ peueral 
policp, eontemplated elimiaafio)! of uitacceptahle as¬ 
sets; henee, he has uo r/roiotd of complaint. Aijpel- 
lant's })Iaifof Septembei’ 18th was not to i)ay the de¬ 
positors 100 ])er cent ui)on the reoi)ening of the ])ank, 
but to pay them only 05 per cent, and in this connec¬ 
tion he i)roposed, as part of his pUvi, to eliminate the 
unacceptable, slow, and deipreciated assets, and to re¬ 
tain only the ])i’ime or acceptable assets in the re¬ 
opened bank. Hence liis })lan in that respect coincided 
exactly with the foregoing ])olicy of the Comptroller 
of having only ])rime or acceptable assets in a reor¬ 
ganized conservatorship bank. In this connection may 
])e noted tlie testimonv of tin' vice-oresident and cashier 

• i 

of tile bank, AVilliam R. DeLashmutt, called as a wit¬ 
ness on behalf of appellant. The following extract is 
in jioint: 

‘‘(j). Of the assets of the liank what are iirime, 
rniuid and available to be used as the assets of the 
reopened bank on the G") per cent basis? A. I 
don't (juite get that ([uestion, l\Ir. Thomas. 

What amount of the assets of the bank are 
sufiiciently ])rime, li(iuid and available to be rea¬ 
sonably ]»ro])er as assets to go into the reopened 
bank? A. Under this jilan of Colonel Coojier, set¬ 
ting up a de])osit loan of $1,150,000, a capital struc¬ 
ture of $150,000 is contem])lated. 

And that would require how much assets? 
A. $1,300,000. 


I 


] 

i 

‘‘Q. Has the bank sufficiently good assets to 
make that $1,800,000:' A. In my opinion| it has; 
ves, sir. j 

‘‘Q. Wliat would be the amount of depo^^its con- 
stitutiim- 85 i)er cent to be deferred? A\ About 
$000,000. i 

“Q. AVliat would be the amount of less liquid 
assets still left after taking- out the $1,300,000 to 
trustee for the security of that 85 i)er cent .\ A. Be¬ 
tween 800 and 900 thousand dollars." (pecord 
page 158) I 


It will also be noted that the assets which \|'ere to 
be trusteed under ai)pellant’s plan for the pur]|.)ose of 
meeting the 85 per cent of waived deposits, wbre es¬ 
timated by ^Ii'. DeLashmutt to require a peijiod of 
years to liquidate (Record i)ages 158, 159). I 

(c) Rcspnii.nbUifjj upon ihc Compiroller. Cojiigress 
])laced u])on the Comptroller of the Currency ihe re¬ 
sponsibility for the reoi)ening and reorganization of 
the conservatorshi]') banks, lie certainly cannot be 
criticized for taking i)rec.autions to see that shell re- 
()l)enod banks are sound before reopening, and kirely 
the courts would not consider it their function ito in¬ 
tervene in the exercise of such discretion and direct 

i 

the Comptroller to adopt a less secure method or ][)olicy 
of insuring that the i)ublic Vv’ill be protected in dealing 
with the reorganized conservatorshix) bank. i 


SECOND AND THIRD PARAGRAPHS, PAGE 1— 
THE BANK BUILDING VALUATION. | 

i 

The bank building was allowed as an ‘^accept^tble" 
asset, at $75,000, by each of the bank examiners who 
ai)praised the assets (Taylor, record pages 94 andj 178; 
Bishop, record page 94—Side Table—and testiihony. 


I 





6 


record page 184). Appellant complains because the 
bank examiners did not mark up the value of the bank 
building to the extent of $37,500 additional, so as to 
“restore'’ tlie capital by that amount. It is obvious, 
of course, that marking up the value of the building 
l)uts no additional assets into the bank and furnishes 
no additional sources from which to pay depositors. 

The boai’d of directors, including appellant, had car¬ 
ried the bank building at $75,000 for the past several 
years while it was a going concern, and the witness, 
DeLashiniitt, testified that no application had been 
made to the (k)nii)troller to increase the carrying value 
of the building while it was a going concern (record 
])ages 220, 221 ). There would seem to be no possible 
justification for marking up the value of the building 
after the bank had gone into conservatorship, and cei*- 
tainly appellant has no ground of complaint when the 
examiners ado]:)ted the existing valuations as carried 
on the books. 


FIRST PARAGRAPH, PAGE 2—ATTACK UPON 
MR. BISHOP AND THE COMPTROLLER OF 
THE CURRENCY. 


The allegations in this juiragraidi are characteristic 
of the inaccurate and unwarranted statements a])pear- 
ing throughout the ])leadings and the brief of appel¬ 
lant. ^Ir. Eisho]) came to AVashington to assist in re¬ 
organization work in Afay of 1933 (record page 182). 
His examination of the United States Savings Bank 
was in Se])teniber, 1933, and was made after it had 
been started by another examiner (record page 185). 
It is quite obvious that he was not brought here ‘Ho 
make the examination correspond with the ideas of the 
Comptroller, in order to declare the bank insolvent and 


force it into the Hamilton Bank.’’ Incidentaily, there 
is no foundation whatsoever in the record to justify 
tlie statement, many times made in the plead}ng*s and 
in the ])rief, that the C\)nii)troller tried to ‘‘foi’ce” the 
United States Savings Bank into the Hamiltjon Bank 
merger. The statement about Mr. Bishop’s valuation 
of the furniture does not re(piire answer. i 


SECOND PARAGRAPH PAGE 2—RACQUET 

CLUB BONDS. | 

Appellant com])lains that the thousand dollar par 
value Racquet CIul') bonds were marked downj to $120 
each. The bank held $10,000 of these bonds. Tjhe total 
issue was $575,000 (R. p. 220). | 

This court iiKpiired about this item at the jtime of 
oral argument and we did not then hav’e the details of 
tlie same before us. An examination of the report of 
Mr. Bishop shows that this entire bond issue h^^id been 
in default both as to in-incipal and interest sipce July 
1, 1932, and that the bonds had been carried! by the 
bank, upon its books, while a going concern, bt $500 
})er bond. Mr. Bishop valued them at $120 p^r bond 
or a total of $1200 for the ten bonds. (See jextract 
from ^Ir. Bishop’s re])ort of September 16, 19$3, con¬ 
tained in the appendix hereof, page 15.) | 

An examination of the rei)ort of Mr. Taylor of, starch 
25, 1933, disclosed the same facts except that M^. Tay¬ 
lor i)laced a value of $150 ))er bond or a total of $1500 
for the ten bonds. (See extract from the report!of Mr. 
Taylor contained in the appendix hereof, page! 16.) 

It is evident that these bonds had no ready market, 
and that their value was simply a matter of opinion. 
The bank had only a small portion of the total issue 
and therefore was not in a position to control orj direct 
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the steps toi be taken to obtain tbe best results in at¬ 
tempting to liquidate the bonds. It is difficult to dis¬ 
pose of first mortgage bonds that are not in default, 
and it would seem almost impossible to sell $10,000 of 
a bond issue of $575,000, the entire issue of which is in 
default ])oth as to principal and as to interest. The 
value to be attached to such bonds is clearly a matter 
of opinion based upon consideration of the existing 
circumstances. Taylor and Bishop as bank examiners, 
appraised tliom as directed by Section 204 of the Bank 
Conservation Act, and the Comptroller of the Cur¬ 
rency accepted that valuation. Congress expected the 
Comptroller to place reliance upon the report of the ex¬ 
aminers and of course he was justified in doing so. 

THIRD PARAGRAPH PAGE 2—ALLEGED ARBI¬ 
TRARY VALUATION OF ASSETS BY MR. 
BISHOP. 

Ap])ellant apparently was fairly satisfied with the 
examination or a])])raisal by Mr. Taylor of the assets 
but not with the appraisal of j\Ir. Bishop. As a matter 
of fact there was relativelv small difference in the ag- 
gregate between the appraisal of Mr. Taylor and the 
appraisal of ^fr. Bishop. There had been, of course, 
a lapse of aiqiroximately six months between the time 
of ^Ir. Taylor^s examination (March, 1933) and Mr. 
Bishop’s examination (Sei)teniber, 1933) and during 
that time some of the bills payable had been paid otf 
and undoubtodlv there were changes in the status of 
some of the real estate notes bv reason of maturities, 
etc. However, after making allowance for the reduc¬ 
tion of the bills ])ayable it appears that there was a 
difference of only $78,000 between the total amount of 
acceptable assets found by Mr. Taylor and found by 
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i 

I 


Mr. Bishop (R. p. 187). Mr. Taylor found, farther, a 
deficit of $390,000 in acceptable assets to meet the out¬ 
standing- liabilities. Mr. Bishop found a deficit of 
$416,000 in the accei)table assets to meet the optstand- 
iiig- liabilities, a difference of only $26,000 behVeen the 
two as to the estimated deficit. This demonstn|tes that 
althongh ^Ir. Bishop made an independent exapiination 
(R. p. 183) he arrived at substantially the samq results 
as Mr. Taylor. | 

In any ev'ont the Comptroller was justified injrelying 
upon the reports of his examiners. I 


FOURTH PARAGRAPH PAGE TWO—ABILITY OF 
THE COMPTROLLER TO WRECK ‘‘ANjy AND 
EVERY BANK’h | 

It is not felt that this paragraph requires answ’cr. 

i 

FIFTH PARAGRAPH PAGE TWO—SOLVENCY OF 

THE BANK. 

1 

! 

The insolvency of the United States Saving^j; Bank 
has already been discussed in our main brief pqges 34 
to 37 both inclusive, to which reference is here fnade. 

The other allegations in this paragraph do hot re- 
(piire further answer. 1 


SIXTH PARAGRAPH PAGE TWO—“COjOPER 
PLAN” COMPARED WITH ‘‘HAMILTON 
PLAN”. I 

I 

The Hamilton ])lan is not an issue in this casej. Ap¬ 
pellant sought to i)revent the sale of a portion pf the 
assets of the Savings Bank to the Hamilton Bank when 
he filed his original complaint, and he accomplished 
that object, indirectly, when the Hamilton Bapk re- 
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quested thei Comptroller to withdraw the application 
for the sale. The Court below declared the original 
bill and the issues thereunder moot (R. pp. 156, 157, 
and paragraph '2 of Findings of Fact, R. p. 74). There¬ 
after the ap])ellant submitted his i)lan of September 
18th and said plan had nothing whatsoever to do with 
the Hamilton i)lan. The only issue before this court 
is whether or not the Comptroller acted within his 
discretion in rejecting that plan. (See page 12 Ap¬ 
pellants original brief.) 

The Hamilton ])lan was discussed at some length in 
our original brief, pages 40-44 both inclusive, to which 
reference is here made. 

FIRST PARAGRAPH, PAGE 3—EXPENSE OF 
RECEIVERSHIP—ALLEGED FRAUDULENT 
AND ARBITRARY ACTIONS OF THE COMP¬ 
TROLLER, ETC. 

National bank receivership is not expensive to the 
creditors. The official annual report of the Comp¬ 
troller of the Currency for 1934, rendered to the 
Speaker of the House of Representatives, as required 
by law (Annual Report of the Comptroller of the Cur¬ 
rency—January 3, 1934, Government Printing Office), 
states, on page 34, as follows: 

“Expenses incident to the administration of the 
1,155 closed trusts, such as receivers^ salaries, 
legal and other ex])eiises, amounted to $32,030,848 
or 3.90 per cent of the book value of the assets and 
stock assessments administered, or 6.66 per cent 
of collections from assets and stock assessments.” 

In other word, for the entire jKiriod preceding the 
foregoing report, liquidation of 1,155 receivership 



1 

i 
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banks liad been completed, and the expense bf admin¬ 
istration amounted to less than 4 per cent of|the book 

value of the assets and stock assessments, or Jess than 

! 

7 ])er cent of the actual collections from the assets and 
stock assessments. Under receivership admiidstration 
the depositors and creditors g*et the entire proceeds of 
liquidation of the assets (with the exception of the 
small expense above noted), plus stock assessijnent col¬ 
lection, ])lus enforcement of liability against (^irectors 
and officers for mismanagement, etc., where su^h cause 
of action exists, and they get this in dividends from 
time to time without ivaiviiig any of their de^posit or 
other cl aims against the hank. Under the proposed 
Coo})er ])lan they do waive 35 per cent of thei^ claims, 
and in addition they are compelled to contribut|e a por- 
tion of their claims toward rehabilitating thej capital 
structure of the bank. For the repayment of their 
waiv’ed deposits they depend upon liquidatioii of the 
trusteed assets bv lav trustees as contrasted toj the ex- 
perieneed procedure of liquidation formulated gnd de¬ 
veloped by the (^oni})troller of the Currency dhring a 
])eriod of 70 years of bank receivership liquidation. 
Under the Coo])er plan, the depositors get pari of the 
benefit of the rKpiidation of the assets, plus possible 
contributions from the stockholders five years!hence; 
under receivershi]) they get the entire proceeds of 
liquidation, plus immediate enforcement of assessment 
liabilitv, if such enforcement is found to be necessary. 

The loss to the stockholders referred to had already 
been sustained ])rior to the ])ank moratorium when the 
bank had been com])elled to go upon a 5 per cent re¬ 
stricted basis and had reduced its cash to 10 per cent 
of its outstanding liabilities. j 


I 
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SECOND PARAGRAPH, PAGE 3—EXECUTED DE¬ 
POSITORS AGREEMENTS. 

Tlie suhjccl matter of this paras>Tai)li is discussed on 
pag'os 44, 4;") of our main brief. In this connection, 
however, we desire to point out one instance, among 
several, wliere appellant deliberately misrepresented 
the facts to the d(‘})Ositors at the time of sending* out 
these contracts. The contracts were sent out on Octo¬ 
ber 14th and subseiiuent dates thereafter (record page 
216). The documents so sent out are found in the 
record, starting with page 222. Enclosed with the con¬ 
tracts were coi)ies of several i)ress statements issued 
by api)ellant. Two of these (record pages 225 and 
227), set forth that the Treasury Department was in¬ 
sisting on ‘‘20 davs more delav’h The record shows 
that the court signed an order October 9, permitting 
ai)pellant to file his supplemental bill of coniidaint 
(record page 45), and that although said order allowed 
to the Coni]droller 20 days in which to plead, the an¬ 
swer of the Comptroller was filed three days later, 
October 12 (record page 45), and that on October 14th 
the Comptroller had filed a motion to advance the case 
for hearing (record page 230) and had previously ad¬ 
vised counsel for a])pellant that the counsel for the 
Com])troller would coo])erate with him at any time to 
advance the case for hearing* (record page 230). Not¬ 
withstanding this, appellant on October 14th sent out 
the above mentioned statements, imputing delay to the 
Comptroller and that the Comptroller was taking 20 
days in which to file his answer in the case. 

Other misrepresentations are readily apparent from 
perusal of the various documents forwarded at that 
time to the de|)ositors. IVe feel confident that had the 
dej^ositors apjoreciated the situation no substantial 
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amount of them would have executed waiver contracts, 
and as a matter of fact the amounts so obtaineld were 


nec.es- 


suhstantially less than the required 75 per cent! 
sary under Section 207 of the Bank Conseijvation 
Statute. i 


THIRD PARAGRAPH PAGE THREE-PRESENT 
CONDITION OF THE BANK. 


This ])aragTaph contains nothing requiring ajiiswer 
so far as the issues in the present suit are concerned. 

The matters l)efore the court relate to the atfaSrs of 

1 . 

the bank at the time the (knnptroller took action jin re¬ 
jecting the api)ellant’s ])lan. The ])resent condition of 
tlie bank is a matter for future determination. li may 
be stated, however, incidentally, as a matter (if in¬ 
formation, that negotiations are now in process jfor a 
maximum loan from the Reconstruction Financej Cor- 
l)oration to ena])le a 65 ])er cent dividend to bejpaid 
as soon as i)racticable. It is the opinion of the C'pmp- 
trollei-'s office that this represents the maximum jdivi- 
(lend which can be ])aid at this time. AVe do noj: ap- 
pear to liave received the letter of inquiry referred to 
by appellant. 1 

FOURTH PARAGRAPH PAGE THREE—PLEA OF 
APPELLANT ON BEHALF OF DEPOSITORS 
AND STOCKHOLDERS TO PREVENT CON¬ 
TROLLER FROM DESTROYING BANK. j 

I 

There is nothing in the record to indicate thatjap- 
l^ellant represents any of the depositors or any of; the 


other stockholders. ! 

1 

It is quite ap])arent that appellant re])resents qnly 
himself and that his primary motive is to protect him¬ 
self at the expense of the depositors. Appellant owns 


i 

I 

I 


i 
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$56,000 par value of the stock of tlie bank. Under his 
plan this stock, on the basis of new capital assets of 
$150,000 furnished by the depositors, would be revital¬ 
ized to the extent of 150 per cent, so that a])pellant 
would receive by such action, on the basis of $56,000 
stock ownership, a contribution of $84,000 from the 
de 2 )ositors. In addition to that he would save a i)Os 


sible stock assessment of $56,000, making* a i^ossible 
aggregate benefit to appellant of $140,000 at the ex¬ 
pense of the depositors. There is no difficulty in 
understanding why apt)ellant is insisting so strenu¬ 
ously upon the adoption of his ihan. 

By contrast, it may be noted, incidentally, that the 
Comptroller'of the Currency was ])repared, under the 
procedure contemplated in connection with the Hamil¬ 
ton plan, to pay the depositors a first dividend of 50 
per cent in September 1933, and additional dividends 
would have followed in due course. The Comptroller 
had also arranged, incident to tlie Hamilton ])lan, that 
a,branch of the Hamilton Bank be established at the 
United States Savings Bank Building bv a lease of the 
premises by the Hamilton Bank, and thereby the de¬ 
positors of the United States Savings Bank would have 
been furnished banking facilities last September in 
addition to their first dividend of 50 per cent. Ap})el- 
lant, by insisting upon his plan, and by instituting and 
carrying forward this litigation, defeated the plans of 
the Comptroller and has caused tlie de])ositors not only 
delay in obtaining their funds but loss of banking facili¬ 
ties. 


15 
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CONCLUSION. 

I 

i 

We pointed out in our main brief that appellaint had 
not, in his main brief, indicated wherein the findings 
of fact of the lower court are clearlv and manifestlv 
wrong. Appellant answers that by stating that his 
counsel did not have time in his original brief |to set 
forth arbitrary acts on the i)art of the Comptroller 
and he purports to set them forth in the memorcpidum 
filed May 19th. j 

We submit that the memorandum of ^lay IDtlj does 
not set forth evidence of any arbitrary acts on th^ part 
of the Comptroller. Such being the ease it is i clear 
that the decision and judgment of the lower Icouii: 
sliould be affirmed. | 

i 

George P. Barse, 1 
Charles E. WAiNWRiciix, 
Counsel for Appellees, 
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APPENDIX. 

Form 143S 
Treasury Department 
Office of the Comptroller of the Currency 
Examining Division 


No. of Bank U. S. Savings Date of Report Sept. 16, 1933 

Bonds, Securities, Etc. 


Enter num¬ 
ber of shares 
of stock or 
value of 
bonds and 
state whether 
stocks, l)onds, 
or notes 

Name of issuins; corporation, 
character of mort;4aKe, rate 
and maturity. 

Amt. at 
which 
carrifd 
on lM)oks 

Estimated 

market 

value 

Indicate where 
taken for D.P.C. 
and where interest 
or dividend is not 
l)aid. Indicate 
tho.se loaned or 
jtledired. and if any 
are borrowed so 
state. List any 
valuable .securities 
charged off. 

IM 5-53 

Defaulted 

Asheville, X. C., City Hall 

5S0.OO 

240.00 

Tut. 7-1-31 

2M 5*44 

Asheville, X. C, Street Imp. 

1.160.00 

4S().00 

lilt. 7-1-31 

3M 5-42 

Asheville, X. C. Writer 

1,740.00 

720.00 

Int. 7-1-31 

15M 7-52 

Brazil, I”. S, of. Central 

Rv. Elec. 

11,390.6.3 

4.012.50 

Tut. 12-1-31 

20M S-41 

Brazil, I’. -S. of. Ext. 

3,400.00 

6,6)50.00 

Tnt. 12-1-31 

15M 6-61 

Chile, Re])ublic of, Rv, Ref. 
Ext. S/P 

1,317.50 

1,481.25 

Int. 1-1-32 

ini 5-34 

Florida West Shore R}'. 1st 
Mtge. ' 

550.00 

1,650.00 

Tut. 1-1-32 

S 640 00 7-32 

Inter boron jrh Rapid Transit 

Co Xotes 

7,044.00 

5,616,00 

Tnt. & Prill. 9-1-32 

10 M 5-7S 

Missouri Pacific R. K. Co. 

1st Ref. Mtge. 

9.9O0.O0 

3,500.00 

Tnt. 5-1-33 

5M 6-59 

Montevideo, City of, 

Uruguay Ext. S/F “A" 

3,639.06 

1,462.50 

Tut. 11-1-32 

5M 7-52 

Montevideo. City of, 

I’ruguay S/F 

1,247..50 

1,900.00 

Tnt. 6-1-32 

lOM 6 Perpet. 

Xova Scotia Steele & Coal 

Co. Deb. Stock 

2.4 00.00 

200.00 

Div. 7-1-32 

5M 7-58 

Parana, State of, Brazil 

Consol. Ext. S/F 

397.50 

4.50.00 

Tnt. 3-1-32 

10 M 6K.-53 

Park-Lexington Corp, 1st. 
Mortge. Leasehold S/F 

5.000.00 

1,050.00 

Tut. 1-1-32 

2M 71^-66 

Forto Alegre, City of 

Brazil Ext, S/F 

145.00 

500.00 

Int. 1-1-32 

WM 7-32 

Eacquet Club, Wash in ff ton, 

1st Mtge. 

5,000.00 

1,200.00 

Int. 4' Frill. 7-1-32 

5M6M:-53 

Rio De Janeiro, City of 

Brazil Secured Ext. S/F 

525.00 

1,012.50 

Int. 8-1-31 

5M 7-66 

Rio Grande De Sul, SUUe of 
Brazil Ext. S/F 

612.50 

1,162.50 

Int. 11-1-31 

lOM 8-46 

Rio Grande De Sul, State of 
Brazil Ext. S/F 

1,200.00 

2,600.00 

Int. 4-1-32 

6M 7-49 

Santiago. Citv of Chile 

Ext. S/F 

3,991.56 

495.00 

Int. 1-1-32 

20M 6-43 

Sao Paulo, City of, Brazil 
Secured Ext. S/F 

1,200.00 

3,000.00 

Int. 5-1-32 

5M 5-37 

Texas Traction Co. 1st 

Mtge. S/F 

200.00 

100.00 

Int. 1-1-31 

3M 6-39 

Valparaiso Water Co. Gtd. 
by Rep, of Chile 

300.00 

300.00 

Int. 2-9-32 


1 

$62,940.25 

$39,782.25 
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Form 1438 

Treasury Department 
Office of tlie Comptroller of the Ciirreucy 
ExaminiiifT Division 


( D EFA ULTED Co NTIN UED ) 


No. of Bank U. S. Savings 


Date of Report March 25, 1933 
Ronds, Securities, Etc. ! 


Indicate where 
taken for D.P.C. 


Enter num¬ 
ber of shares 
of stock or 
value of 
bonds and 
state whether 
stocks, bonds, 
or notes 

Name of issuinjr corporation, 
character of inort^aKe. rate 
and maturity. 

Amt. at 
which 
carried 
on books 

1 

i 

Estimated j 
market ! 

value 1 

i 

1 

1 

and where interest 
or dividend is not 
paid. Indicate 
those loaned or 
pledged, and if any 
are borrowed so 
state. List any 
valuable securities 
churced off. 

lOM 614 53 

Park Le.vington Co. 1st Mtg. 

5,000.00 

800.00 I 

Int. defaulted 





1 1/1/32 

lOM 7-32 

Racquet Club, Wash., 1). C. 



1 


I). C., 1st mtu. 

5,000.00 

1,500.00 

1 17it. principal 





1 defaulted 



$53,833.75 

$27,734.70 

\ 

1 




I 

I 

i 


I 

1 





